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(B&W') 


PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 


EARL XCHNHCR3T, 

having been f:rs: duly 5 worn by 
JOYCE G. A35LE3, a Notary Pubir 


within and fcr the 3:a:e of New York, 
was examined and testified as follows: 


a 

9 

10 

11 

12 

13 

14 


dir: 


EXAMINATION 


BY-MR. HINT 2 


Q. Would you state your name and 

address for the record, please? 


A. 


Earl K 0 h n n o r s t 



lb Q. Are you the same Earl Kohnhorst who 

1 had his deposition taken previously in this 
18 lawsuit? 


19 A. Yes,lam. 

20 Q. Is it your understanding that you 

21 are here today as a representative of Brown & 

22 Williamson Tobacco Corporation? 


23 

A. 

Yes. 




24 

Q • 

Let me shew 

you 

what ' 

3 bee 

2 5 

previously 

marked as Zxh 

Lb it 

6 16 . 

This 
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CONFIDENTIAL - EARL KOHNHORST 
notice of deposition pursuant to Rule 30(b) (6) in 
the Federal Rules of Civil Procedure. 

If you look, sir, on the fourth 
page, something called Schedule A, there's a 
topic 2, B&W manufacture of reduced circumference 

cigarettes. Do you see that? 

A. Yes . 

Q. Is it your understanding that you're 

here today to testify about that topic? 

MR. GOULD: Well, counsel, he is 

being designated for that, subject to the 
objections we've made. As I recall we indicated 
in writing that we would be designating someone 
to talk about B&W's manufacturing capacity for 
reduced circumference cigarettes with respect to 
paragraph 2 and he will talk about that. And to 
a certain degree that would certainly get into 
identifying certain machinery and dates and times 
as part of that. 

But it is not the intention that 
we're designating someone to speak about the 
precise machinery details and nuts and bolts and 
that sort of thing. 

MR. HINTZ: All right. 
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CONFIDENTIAL - EARL K0HNH0RST 
BY MR. HINTZ: 

Q. Let me just keep going, 

Mr. Kohnhorst, to item 3, B&W storage of reduced 
circumference cigarettes and materials and 
components for reduced circumference cigarettes. 
Do you see that? 

A. Yes, I see it. 

Q. Is it your understanding that you're 

here to testify about that topic here today? 

MR. GOULD: No, we did not 

designate Mr. Kohnhorst to testify to that 
category. 

MR. HINTZ: I had thought that you 

did, but so be it. 

MR. GOULD: Perhaps we can cut 

through this by stating that it is my 
understanding he is here to testify to category 2 
as I discussed and also -- 

MR. HINTZ: 26? 

MR. GOULD: Yes. B&W licensing 

policies. 

BY MR. KOHNHORST: 

Q. Mr. Kohnhorst, what did you do to 

prepare for today's deposition? 
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CONFIDENTIAL - EARL K0HNH0RST 

A. I interviewed people within B&W that 

I felt like had information regarding the two 
topics, our manufacturing capacity and the 
licensing policy and practice. 

Q. Who did you speak to about 

manufacturing capacity? 

A. I made a visit to Macon, Georgia, 

our primary manufacturing plant for cigarettes. 
Made a visual inspection, spoke with the manager 
of fabrication. Art Sponsler, the shift manager, 
Dewie Carter, and one of our principal engineers, 
Tom Lewis. 

Q. And who did you speak with 

concerning B&W's licensing policies? 

A. I spoke with Nick McGraw, our 

general counsel. I spoke with Chuck Sherman, our 
patent attorney. And I instructed Mr. Sherman to 
speak with several other people within the 
company, I think, as well as one retired lawyer 
that previously had responsibility for patent 
matters. 

Q. That would be Mr. Lamb? 

A. Yes. 

Q. Who else did you instruct 
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CONFIDENTIAL - EARL KOHNHORS T 
Mr. Sherman to speak to besides Mr. Lamb? 

A. He was to check with R&D and I'm not 

certain who he checked with. 

Q. Did you review any documents to 

prepare for today's deposition? 

A. I asked to see any documents that we 

had that outlined our policy regarding patent and 
licensing. And none was found. 

Q. And who did you make that request to 

to see those documents? 

A. Chuck Sherman. 

Q. Did you ask him to ask Mr. Lamb 

whether such documents ever existed at B&w? 

A. Yes. In fact, he did talk with 

Chuck. I think that was where we thought we 
might have the most possibility of finding the 
document if it existed. 

Q. And what was the result of 

Mr. Sherman's conversation with Mr. Lamb? 

A. That, as I understand it, that Chuck 

did not believe that we had a formal written 
policy. Chuck reviewed with Mr. Lamb what we 
felt was a fair statement of our current policy 
and Chuck agreed that was consistent with past 
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CONFIDENTIAL - EARL KOHNHORST 

prac tice . 

Q. Did Mr. Sherman tell you what this 

policy that he and Mr. Lamb had agreed'upon the 
substance of it was? 

A. I in fact told Chuck what I felt 

like our policy and practice had been and that 
was certainly consistent with Chuck's current 
understanding. That's Chuck Sherman. And Chuck 
Lamb as well felt like that was a consistent 
representation of the practice that we've had in 
the past. 

Q. And what is your understanding of 

Brown & Williamson's licensing practices and 
policies as you discussed with Mr. Sherman? 

A. Right. In the patent area, of 

course, our first responsibility is to protect 
intellectual properties, whether it's with 
patents or trade secrets, as it relates to 
1ic ensing. 

You know, our policy is and has been 
that we don't license our U.S. competitors' 
marketing points of difference, technologies that 
will make a marketing point of difference, but 
only license technologies that can be related 
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CONFIDENTIAL - EARL KOHNHORST 
only to cost savings, efficiency, noncompetitive 
points of difference as it relates to our 
product . 


Q. In undertaking to carry out this 

policy, who is responsible at B&W for licensing 
of B&W's patents or trade secrets? 

MR. GOULD: Do you have a time 

frame for that? 

MR. HINTZ: Let's start, please, 

in 1985. 


THE WITNESS: There never -- 

excuse me. Let me start over. 

When you look at the history of how 
we've handled licensing, and I've looked at the 
licenses that we have committed to over a good 
number of years, there really has not been a 
focus point where licenses have been agreed. 

They have fallen into several areas, 
in the technical area with R&D involvement, 
manufacturing with manufacturing involvement, and 
in international with international involvement. 
So there's not been one point where licenses have 
always emanated. 


BY MR. HINTZ: 
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CONFIDENTIAL - EARL KOHNHORS T 

Q. So even with my restriction on time 

of 1985, the lack of any one person being 
responsible, that's carried through to the 
present ? 

A. I think that's accurate. 

Q. Within the various groups or 

departments such as R&D that you mentioned, was 
there at any point in time from 1985 to the 
present a person within the department who is 
responsible for licensing? 

A. Licensing would generally follow an 

ad hoc procedure. That is, it would involve one 
of the senior managers or perhaps even the vice 
president in many cases of R&D. But it would 
likely involve the person or persons most 
involved with the transaction as opposed to a set 
predefined series of individuals. 

Q. Is that also true for the 

manufacturing department or group to the extent 
that they have entered into licenses in the past, 
that is, that there isn't one person who is 
responsible? 

A. Not one person. It would likely be 

a person from either engineering or the senior 
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CONFIDENTIAL - EARL KOHNHORST 
person in manufacturing, vice president of 
manufacturing, that would be involved so a 
director of engineering level or vice president 
of manufacturing would be the most likely people 
involved. 


Q. 

So we can 

close the loop, 

the 

other 

area you 

said would be 

international. 

Is 

the 


same true in international, the licenses that are 
entered into by that group or department do not 
fall under the responsibility of any one 
particular person? 

A. I think that would generally fall 

under the responsibility of the senior vice 
president of international. 

Q. Does Brown & Williamson have a 

policy when it is licensing patents or trade 
secrets from third parties? 

A. The only -- I'm not aware of any 

certain written policy. I think the guiding 
principle would be that it makes good business 
sense to enter into a license agreement with a 
third party. 

Q. And what do you mean by good 

business sense? 

NOON & PRATT 
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CONFIDENTIAL - EARL KOHNHORST 

A. Meaning if we're going to license 

for example software from a third party, that the 
cost versus benefit analysis shows that to be a 
good economic decision and business decision. 

Q. Is there a set amount by which the 

benefit has to exceed the cost? 

A. Well, in general terms, if it 

involves capital or capital leases, we have to 
show in the neighborhood of 15 percent return on 
investment. That could be more or less depending 
on risk or other strategic benefits such as 
quality or what have you. 

Q. Is risk calculated into B&W's 

decisions whether to license from another third 
party? 

A. Risk is certainly considered. 

Whether or not it can be reduced to a calculation 
I guess depends on the circumstances, but 
certainly we would look at the risk regarding the 
solvency of companies, their ability to deliver, 
the technological obsolescence in lifetime and 
considerations along those lines. 

Q. Is there a particular group or 

department at Brown & Williamson that performs a 
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CONFIDENTIAL - EARL KOHNHORST 
return on investment calculation when B&W is 
considering taking a license? 

A. Yes. 


Q. What group is that? 

A. It would generally be the 

operational group that is proposing an investment 
and it would -- it would be thoroughly checked 
and verified by our finance department. 

Q. Are return on investment 

calculations ever performed when B&W is the party 
licensing the patent or trade secret? 

A. When I reflect back on the licenses 

that we have gotten involved with, it generally 
has not involved a great deal of capital or 
economic investment on our part. So generally 
the consideration falls more in how much time and 
internal energy versus the potential return 
against our invested time weighed against other 
priorities that we could be working on. So it's 
not a very strict internal investment 
historically as I can recall. 

Q. Are there any calculations, whether 

they be an ROI calculation or some other type of 
calculation, that are made to quantify the cost 
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CONFIDENTIAL - EARL KOHNHORST 
versus the benefit of entering into a license 
when B&W is the patent holder or trade secret 
holder? 

A. Sir, could you repeat the question? 

MR. HINTZ: I was afraid that 

would happen. Could you read that back, please? 

(The pending question was read.) 

THE WITNESS: I think that's what 

I've been commenting on, that if we were planning 
on providing a license, we would make some 
judgment of how much time, energy and resources 
it's going to take for us to market and to 
technologically provide the know-how to a 
potential licensor. 

We would make some assessments of 
what the invention, our technology is worth to a 
potential user. We would certainly assess any 
strategic implications first and foremost before 
we would determine that one, we wanted to license 
and two, the kind of charges or royalties that we 
want to establish. 

BY MR. HINTZ: 

Q. To avoid the length of the last 

question, if I use the term licensor in regard to 

NOON & PRATT 
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1 CONFIDENTIAL - EARL KOHNHORST 

2 B&W, you'll understand that to be when B&W is the 

3 patent holder or the holder of the trade secret; 

4 ‘ is that correct? 

5 A. Tha t's fine. 

6 Q. And licensee will be the other 

7 party, the one who is acquiring the license? 

8 A. . Okay. 

9 Q. Is there a minimum royalty rate that 

10 is acceptable to B&W when B&W is acting as a 

11 1icens or? 

12 A. I'm not aware of any pre-agreed 

13 minimum rate that we have established. And 

14 certainly, the merits of every license would have 

15 to be developed on a case by case basis. 

16 Q. In preparing for today's deposition, 

17 did you review actual licenses that B&W has 

18 entered into in the past? 

19 A. Yes. 

20 Q. Do you recall the substance of those 

21 licenses' general technology? 

22 A. 

2 3 Q . 

24 A. 

25 be1ieve is a 


Yes, I can recall several. 

Which ones do you recall reviewing? 
A small strip bypassing, which I 
Dickinson's agreement but I'm not 
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CONFIDENTIAL - EARL KOHNHORST 
certain, but I believe that's right. 

A sand separator license to Sweco. 

A filter sampling device that I can't recall who 
the license was with. It was signed by our vice 
president of manufacturing I recall. 

I should be able to recall more but 
I can't at the moment. 

Q. Let me see if I can help you. Did 

you review a license regarding what's known as 
the G-13 tobacco expansion process? 

A. Yes. 

Q. Did you review a license regarding 

what's known as the DIET tobacco expansion 
process? 

A. Yes . 

Q. Did you review a license concerning 

the Luke reissue patent between B&W and Rothmans? 

A. The Luke reissue? 

Q. You may not know it by that name, 

but did you review a license agreement between 
B&W and Rothmans? 

A. Yes . 

Q. Did you review a license agreement 

between B&W and AMF, Inc. having to do with 


2 

certain, 

3 

4 

A filter 

5 

the lice 

6 

presiden 

7 

8 

I can't 

9 

Q - 

10 

you revi 

11 

the G-13 

12 

A. 

13 

Q. 

14 

what' s k 

15 

process? 

16 

A. 

17 

Q- 

18 

the Luke 

19 

A. 

20 

Q- 

2 1 

but did 

22 

B&W and 

23 

A. 

24 

Q. 

25 

between 
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CONFIDENTIAL - EARL KOHNHORST 

cartoners? 

A. Yes. 

Q. Did you review a license agreement 

between B&W and Julian Paynter doing business as 
Paynter Machine Works regarding a manually 
operated filter cigarette making machine? 

A. Yes . 

Q. From whom did you obtain these 

licenses that you reviewed? 

A. Chuck Sherman gave me the package of 

licenses that you just covered. 

Q. Did you ask Mr. Sherman for these 

licenses or did he give them to you on his own? 

A. I don't recall. I was in a 

discussion with Chuck about this whole issue. 

How it came up to review these I don't recall 
specifically. 

Q. We've talked about the topics that 

were covered by eight licenses. Do you recall 
any other licenses that you reviewed? 

A . No . 

Q. You testified earlier that B&W's 

practice is that it doesn't license U. S .' 
competitors. What do you mean by U.S. 
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CONFIDENTIAL - EARL KOHNHORST 

competitors ? 

A. Our competitors that manufacture and 

market products in the United States that are 
generally known as our domestic competitors, 
Philip Morris, Reynolds, Liggett, Lorillard, et 
cetera. 

Q. Now, you just said competitors who 

manufacture and market products in the U.S. Do 
you consider a U.S. competitor someone who 
manufactures abroad yet sells and markets in the 
U.S.? Would it have to be both manufacture and 
market? 

A. I did say that I think the emphasis 

would be on marketing. There are no examples -- 
which is why I said what I did. There are no 
examples of major offshore manufacturers that 
market in the United States. 

The only exceptions to that that I'm 
aware of are the various duty-free and especially 
shops that have foreign goods that are imported. 
And that's a very tiny fraction of what's sold in 
the United States. 

Q. You also testified that B&W's policy 

was to not license technologies that had a 
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CONFIDENTIAL - EARL KOHNHORST 
marketing point of difference? 

A. Yes. 

Q. What's a marketing point of 

dif f e rence ? 

A. It's a point of difference that the 

companies could use to differentiate or provide a 
competitive advantage, so I think it could fall 
into several categories. 

To make it more clear, an 
improvement in the performance of technologies 
that facilitated an improvement in the 
performance of the product, meaning better 
tasting products, a change that would be a 
significant and obvious point of difference in 
terms of packaging, appearance or efficacy -- 
efficacy meaning shelf life or some other 
freshness issue. And of course, Capri which 
obviously is a point of difference in terms of 
visual. 

Q. You also testified that part of 

B&W's policy would be to license technology 
regarding cost savings or efficiency? 

A. Yes . 

Q. Can you give me some examples of 
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licenses that B&W has entered into either as 
licensor or licensee that deal with that aspect? 

A. Well, I think that list that we went 

over previously provides good examples on both 
sides. We've licensed small strip bypassing 
which is a process to improve the yield of cut 
tobacco or reduce the waste. 

We've licensed both G-13 and DIET 
which improve the amount of tobacco required to 
make a satisfactory commercial cigarette. 

We've licensed the sand separator 
which allows for a yield improvement at our leaf 
processing plants. 

Q. Whether as a part of these 

agreements that you looked at for today or based 
upon something else, what is the highest royalty 
that B&W has ever agreed to pay under a license 
agreement ? 

A. I'm not sure that I have the facts 

to answer that question. 

Q. What facts do you need to answer 

that question, the actual licenses themselves? 

A. I think I'd have to look -- have to 

see and be sure I've seen every license or 
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contract for a license that B&W has entered 
into. I thought that's what you asked me. 

Q. Yes. I just didn't want to limit 

you to the ones you looked at. 

Perhaps let me ask you that 
question. Based upon the licenses that you 
reviewed for today's deposition, what is the 
highest royalty B&W has ever paid for a license? 

A. The facts speak for themselves. I 

couldn't come up with an answer different from 
what's in those license agreements in front of 
you. 

MR. HINTZ: Why don't we just go 

off the record? 

(Recess taken.) 

MR. HINTZ: I'll ask the reporter 

to mark as Exhibit 683 a multipage document 
bearing production numbers BWT314-10 through 
314-18. At the top it reads Patent License 
Agreement and it is between the BOC Group and 
Brown & Williamson. 

(Defendant's Deposition Exhibit-No. 
683 was marked for identification. Exhibit 
retained by counsel.) 
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2 BY MR. HINTZ: 

3 Q. Mr. Kohnhorst, you have DX 6 8 3 in 

4 front of you. Have you seen that document 


5 

before? 


6 

A . 

Yes. 

7 

Q • 

What does this document relate to? 

8 

A. 

This relates to the license from the 

9 

B0C Group 

for the rights to practice the expanded 

10 

tobacco - 

- dry ice expanded tobacco process. 

11 

Q. 

And that's the DIET process we 

12 

talked about earlier? 

13 

A. 

Yes . 

14 

Q. 

And this is a license from the BOC 

15 

Group to : 

B&W; correct? 

16 

A . 

Yes . 

17 

Q - 

B&W as licensee? 

18 

A. 

Yes . 

19 

Q - 

The one taking the license? 

20 

A . 

Yes. 

2 1 

Q • 

Why did B&W enter into this license, 

22 

Exhibit 6 

83 ? 

23 

A . 

Because we wanted to use the dry ice 

24 

expanding 

process to expand tobacco and reduce 

2 5 

the amoun 

t of tobacco required for making 
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So this process offered a cost 


savings to B&W? 


Yes. 


How much of a cost savings was 


offered by this process? 

A. It's very difficult to answer that 

question. It depends on how much DIET tobacco 
you use in a particular blend. 

Q. I'm sorry? 

A. But if you assume you use 10 percent 

which is a fairly common usage level, it allows a 
reduction of tobacco from two to five percent. 
That's my estimate. I'm not sure exactly how 
accurate that is. 

Q. So your estimate is if you use 10 

percent DIET tobacco in a cigarette, you are 
saving two to five percent of the amount of 
tobacco you otherwise would use? 

A. Yes . 

Q. Is it your understanding that the 

DIET process results in almost a doubling of the 

tobacco volume to which it's applied? 

A. Yes. 
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Q. So if in the process one were to use 

100 pounds of tobacco, run the DIET process, at 
the end of the process there would be 
approximately 200 pounds of tobacco on a volume 
basis? 

MR. GOULD: Objection to form. He 

can answer it if he understands it. 

THE WITNESS: Well, if you expand 

tobacco as you said by doubling it, yes, sir; if 
you go in with a volume of one, you come out with 
a volume of two by some test method. But you 
would have to actually make cigarettes with the 
product, determine the physical properties and 
everything else to determine actual weight 
savings. 

BY MR. HINTZ: 

Q. What were the circumstances 

surrounding B&W's acceptance of this license 
agreement, Exhibit 683? 

A. I believe this was a license 

agreement that was entered into after a litigated 
action between -- involving Brown & Williamson on 
this, on the DIET process. 

Q. And in that litigation, the patent 
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or patents at issue had been found valid and 
infringed by B&W? 

A. I believe that's right. 

Q. And B&W entered into this license 

agreement to avoid the continuance of that 
litigation; correct? 

A. We entered into this license so that 

we could use the process because we had been 
enjoined from using that process without a 
license agreement is my understanding. 

Q. What was the effect of that 

injunction on B&W's business? 

A. Sorry, could you repeat the 

question? 

(The pending question was read.) 

THE WITNESS: Well, there was an 

injunction on us using the DIET process. We were 
very much interested in continuing to use it so 
that we didn't have to change our products and 
start using more tobacco, so we were interested 
in entering into a license to allow us to 
continue the same practice that we had before the 
litiga tion. 

BY MR. HINTZ: 
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2 Q. The injunction, had it continued, 

3 would have resulted in drastic changes at B&W? 

4' MR. GOULD: Objection to form, 

5 characterization of drastic, but you can answer 

6 it. 

7 Q. You would have to modify all the 

8 products? 

9 A. The injunction would cause us to 

10 stop using expanded tobacco. Expanded tobacco 

11 was used in the majority of our blends if not 

12 all. I'm just not aware just how extensive it 

13 was but it was widely used, which would have 

14 required us to change the specifications 

15 accordingly on all our products and go back to 


16 

the same 

state that 

we were before we started 

17 

using DIET. 


18 

Q. 

And t o 

go back to that state, the 

19 

pre- DIET 

state 


20 

A. 

Yes . 


2 1 

Q • 

- - that 

would have required B&W to 

22 

use more 

tobacco in 

its products; correct? 

23 

A. 

On the 

short-term, absolutely. 

24 

Q- 

At the 

time when the injunction came 

25 

about, was B&W using 

the DIET process in the 
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Macon, Georgia facility? 

A. Yes. 

Q. Was B&W using the DIET process in 

any other facility? 

A. I don't think so. I'm sure that's 

right. 

Q. How much had B&W invested in the 

DIET process as far as capital expenditures at 
the Macon plant? 

MR. GOULD: Counsel, I think we're 

getting far afield from the license policy for 
which he was designated, not the DIET process or 
capital investment. 

If you know the answer, go ahead; 
but at some point here let's get back to the 
topic of the 30(b)(6) designations. 

THE WITNESS: I don't know the 

capital but it must be a clear point of record. 

We would have to have capital proposals that 
would show the amount of money that was invested 
in the original design but I don't recall that 
number. 

BY MR. HINTZ: 

Q. I'm just trying to get a sense. Is 
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it fair to say it's in the tens of millions of 
dollars? 

A. Certainly in the $10 million range 

sounds reasonable but again I don't recall 
specifically. 

Q. And the operation of the DIET 

process at the Macon facility, were there 
personnel whose only job was to operate the DIET 
process ? 

A. We have a rotational arrangement in 

most of our primary operations so that on a given 
day there would be dedicated people that would 
run that plant, but that would not be their only 
job as they would rotate to other positions. 

Q. Before the license agreement was 

entered into, and that's the agreement Exhibit 
683 on DIET, did B&W cease using the process 
because of the injunction? Was there ever a time 
when B&W stopped because of the injunction? 

A. We followed the court order and I 

believe that resulted in some period of time that 
we didn't run the process. I don't recall the 
gap . 

Q. What effect did that have on B&W's 
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business? 

MR. GOULD: I'll object as beyond 

the scope of the 30(b) (6) , but if you know the 
answer go ahead so we can get through this. 

THE WITNESS: I'm not aware of any 

commercial impact, meaning we never stopped 
supplying the market with product, nor was our 
intention ever to allow that to happen. 

BY MR. HINTZ: 

Q. If you'll turn, please, in Exhibit 

683 to page number 5 at the bottom, it's 
production number 314-14. Do you see the 
production number in the bottom right? 

A. Yes. 

Q. If you look at paragraph 5 please, 

which reads: "Royalties shall accrue from B&W to 

BOC at the rate of five cents (U.S. $0.05) per 

pound of smoking material (said weight measured 
at the introduction to the impregnation step and 
calculated on the basis of twelve percent (12%) 
by weight moisture content) processed by B&W 
during the term hereof," and then it continues. 

Do you see all that, sir? 

A. Yes, Ido. 

NOON & PRATT 

170322650 


mttp://legacy.library.ucsf.e0u^id)tozb|Q^a£>Oi/pclf.industrydocuments. ucsf.edu/docs/xphl0001 





CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 


3 0 

1 CONFIDENTIAL - EARL KOHNHORS T 

2 Q. Did Brown & Williamson consider the 

3 five cents per pound royalty to be a reasonable 

4' royalty? 

5 MR. GOULD: Objection to the 

6 form. Reasonable is a term of art within patent 

7 law, not defined in this deposition. But you can 

8 go ahead and answer if you understand. 

9 THE WITNESS: I wasn't involved 

10 with negotiations on this. There were royalty 

11 rates that had been established on a competitive 

12 basis. There were alternatives available for 

13 expanded tobacco. There was both the G-13 and 

14 the DIET. 

15 So it was a commercially established 

16 rate, I believe, although again, I had very 

17 little direct involvement in these -- I had no 

18 direct involvement in these negotiations. 

19 BY MR. HINTZ: 

20 Q. Now, you said there were 

21 alternatives available and one of them was G-13. 

22 Were there any other alternatives to expanding 

2 3 toba c c o ? 

24 A. 

25 Q . 


Yes . 

What were those? 
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A. There is low order expansion, which 

means instead of getting a one for one volume 
increase as you described in a DIET or G-13 
process, there are dryer technologies that will 
allow 10 to 15 percent, I believe, expansion as 
opposed to 100 which allows the manufacturer to 
expand more tobacco low order or a small amount 
of tobacco high order. So that is always an 
option. 

Q. But those low order expansion 

processes do not produce the same benefit as DIET 
or G-13 as far as expansion power? 

A. That's right. It requires you to 

process much more tobacco to achieve the same 
reductions in weight. 

Q. So is it fair to say that those low 

order expansion processes are much more expensive 
in terms of tobacco cost than the DIET or G-13? 

MR. GOULD: Objection to the 

form. Tobacco cost of final cigarette or -- 

Q. As far as the tobacco cost in the 

front end, how much needs to be processed to get 
the same amount of expanded tobacco? 

MR. GOULD: Could I have the whole 
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question back? 

MR. HINTZ: It's going to be 

impossible. Let me try it again. 

BY MR. HINTZ: 

Q. Is it fair to say that the low order 

expansion processes, because they require more 
tobacco to get the same amount of expanded 
tobacco as DIET or G-13, is it fair to say that 
the low order expansion processes are more 
expensive in terms of tobacco cost? Do you 
understand my question? 

A. Yes, I do. 

MR. GOULD: Same objection, beyond 

the scope of the 30(b)(6). But you can answer it 
if you know. You're not here to guess or 
speculate. 

THE WITNESS: It's a very 

difficult comparison to make so I guess all I 
could say with some reasonableness is that low 
order expansions can generally achieve the same 
reduction or savings in weight but are limited by 
how much inclusion that they ultimately have. 

You can only process 100 percent of 
the blend so once you process 100 percent of the 

NOON & PRATT 
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blend you have no ability to go beyond that 
savings. 

BY MR. HINTZ: 

Q. Let me try to approach it this way. 

If you were trying to obtain 100 pounds of 
expanded tobacco and you used the DIET process - - 

A. Yes . 

Q. -- you would start with about 50 

pounds of raw tobacco? 

A. Of course that’s just not an 

accurate statement. You can't create mass; you 
can create volume but not mass. 

Q. Right. But on a volume basis, that 

would occupy - - to get a processed amount of 
tobacco equivalent to 100 pounds, you could get 
that through DIET; by starting with 50 pounds max 
of tobacco, you could get 100 pound volume even 
though weight and volume are different measures. 

And to do that with a low order 
process, you would have to start with about a 
thousand pounds of tobacco in order to get the 
hundred pound volume; correct? 

A. I think your analogy is right, but 

of course again it's not right because you can't 

NOON & PRATT 



http://legacy.library.ucsf.e8»tlid)tozb|Q^a£>0i/pclf.industrydocuments. ucsf.edu/docs/xphl0001 




CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 

23 

24 

25 


34 

CONFIDENTIAL - EARL KOHNHORST 
create mass. But that's right, it takes about 10 
times the volume of tobacco for a low order 
expansion to create the same amount of void space 
or volume increase. 

Q. So to obtain an equivalent volume of 

expanded tobacco, the low order expansion 
processes are much more expensive because you're 
required to purchase so much more tobacco to 
begin with? 

A. That's not true. 

Q. Why is that not true? 

MR. GOULD: Objection, asked and 

answered. You can answer again. Maybe this time 
he'll understand. 

THE WITNESS: If you're looking 

for a five percent savings in the final 
cigarette, that's five percent less tobacco used, 
then for the high order expansion versus the low 
order expansion you have to process roughly 10 
times as much tobacco. But you're still getting 
the same five percent saving in either process, 
but you're having to process much more tobacco in 
the low order expansion to get that. 

Ultimately you're limited on how 
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much tobacco savings you can get on the low order 
expansion while the high order expansion can 
continue to go to much higher inclusion levels. 

BY MR. HINTZ: 

Q. But apart from the ultimate blend of 

the cigarette, if you just wanted to obtain in 
our example before the volume that was the 
equivalent of 100 pounds, by expanding some 
tobacco - - 

A. Yes. 

Q. -- you're required to buy much less 

tobacco for a high order process than you are for 
the low order process; correct? 

MR. GOULD: Objection. Asked and 

answered. If you have anything further to add to 
it, add it. 

Q. I just don't know why we're missing 

on this, but to get the hundred pounds on low 
order you need to buy a thousand pounds of 
tobacco; to get the hundred pound volume high 
order, you need fifty pounds? 

A. I think the point you're missing is 

on a regular cigarette, only 10 percent.of that 
is going through DIET so that allows you to 
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2 

proces s 

on a low 

order expansion the 

who 1 e 

3 

balance 

and that 

would achieve about 

the same 

4 

thing as 

that 10 

percent. So net-net 

they 

5 

don' t 

there is 

no savings at that 

particular 

6 

1 eve1 . 





7 Q. Okay. Another alternative you 

8 mentioned was the G-13, as an alternative to DIET 

9 that is. And B&W already had a license on G-13, 

10 correct, at the time of the injunction? 

11 A. We had a license to and we practiced 

12 what we called G-13C. I don't know if that's 

13 important, but yes. 

14 Q. But B&W was using the DIET process 

15 at the time of the injunction, not the G-13C 

16 process; correct? 

17 A. We were using DIET, yes. 

18 Q. Why was that? 

19 MR. GOULD: Objection. Beyond the 

20 scope of the 30(b) (6) on licensing policy. If 

21 you know the answer, go ahead. 

22 THE WITNESS: I think the industry 

23 was moving away from freon because of the 

24 environmental issues and that was also our 

25 direction was to move away from freon. 
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BY MR. HINTZ: 

Q. So at the time of the injunction 

preventing B&W from using DIET, G-13C wasn't 
really an alternative, was it? 

A. For the long-term it was not a very 

attractive alternative. 

Q. So at the time of the injunction B&W 

really had two choices for the long-term, try to 
get a DIET license or simply use low order 
expansion processes? 

A. For a short-term response, I think 

those were the options available to us as well as 
just making products at higher weights and 
foregoing the savings. In longer terms obviously 
you have options for potentially developing an 
alternative but those are the short-term options. 

Q. Did B&W have any longer term options 

in development at the time of the injunction 
issue? 

MR. GOULD: Counsel, we're really 

getting very far afield of license policy here. 
How much further are we going to take this? I'm 
allowing latitude here but you've agreed to end 
this witness by 3:00 today and we're going far 
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afield of licensing policy. 

If you wanted somebody to talk about 
the DIET process and expanded tobacco, you should 
have noticed a 30(b) (6) on that. 

MR. HINTZ: Could you read back my 

question, please, and let's see if we can get an 
answer? 

(The pending question was read.) 

MR. GOULD: Same objection, beyond 

the scope of the 30(b)(6). If you know, you can 
answer. 

THE WITNESS: Historically, we had 

done a lot of work on alternative expansion 
processes. I don't recall anything that was 
active at that time, but there -- it's possible 
but I don't recall. 

BY MR. HINTZ: 

Q. Were there any studies or reports 

made about the effect that the injunction would 
have on B&W business as far as the dollar impact? 

A. I don't recall any. 

Q. Has anyone at B&W ever told you that 

the DIET license was given to B&W at a lower rate 
than B&W otherwise would have accepted; in other 
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words B&W would have paid more chan five cents 
per pound? 

A. I don't recall anyone telling me 

that specifically. 

Q. At the time of the license, October 

1986, what was the approximate price of a pound 
of tobacco? And I know there are many different 
grades and types of tobacco, but is there any 
approximate price that we can have to equate the 
five cents per pound? 

A. Well, it would be a point of record 

obviously, but certainly over a dollar a pound. 

Q. Do you have an understanding whether 

B&W would have paid more than five cents a pound 
for the DIET license, DX 683? 

MR. GOULD: Now, you're not to 

form a new opinion here today for the first 
time. If you have any knowledge or background 
for that, go ahead and answer. 

THE WITNESS: I wasn't involved 

with the negotiations on this license so I really 
don't know what people were thinking at that 
time. I certainly don't recall. 

BY MR. HINTZ: 

NOON & PRATT 170322660 


http://legacy.library.ucsf.e0»tlid)tozb|Q^a£>Oi/pclf.industrydocuments. ucsf.edu/docs/xphl0001 



CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 

23 

24 
2 5 


4 0 

CONFIDENTIAL - EARL KOHNHORST 

Q. I understand you weren't involved. 

My question goes to whether you've reached any 
understanding from the people that were involved 
or from people you talked to since, such as 
Mr. Lamb or Mr. Sherman or Mr. McGraw or anyone 
else? 

A. I don't remember any of them saying, 

or anyone else for that matter, saying that we 
would have paid more. I just don't recall being 
in discussions on this. This was a rather sore 
point. I wasn't involved and it's better to stay 
out of it so to speak. 

MR. HINTZ: Off the record. 

(Recess taken.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, one last question on 

Exhibit 683, the DIET license agreement. Is it 
fair to say that in terms of bargaining power, 
that the BOC Group was in the driver's seat, if 
you will? 

MR. GOULD: Objection to the 

form. Y-'u can answer if you understand the 
terminology. 

Q. The BOC Group had all of the 


NOON & PRATT 


170322661 


http://legacy.library.ucsf.e0»tlid)tozb|Q^a£>Oi/pclf.industrydocuments. ucsf.edu/docs/xphl0001 




CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 


1 

2 

3 

4' 

5 

6 

7 

8 
9 

1.0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
2 3 

24 

25 


4 1 

CONFIDENTIAL - EARL KOHNHORST 
bargaining power in the negotiation; is that fair 
to say? 

A. Well, I think they had some 

negotiating advantages in that we had already 
made a capital investment and had it sitting in 
place, so we could have had some sunk-in capital 
that would be lost. 

However, it was to their benefit and 
advantage to license us because they would get 
the royalties from an ongoing use of the 
process. So I think there was still a 
negotiation but it's fair to say that we were 
very interested in recovering the use of a lot of 
capital equipment. 

Q. I'm going to take a shot in the 

dark. Do you know how much B&W has paid under 
the terms of that license agreement, Exhibit 683? 

A. Sorry, I don't. 

MR. HINTZ: I'll ask the reporter 

to mark as Exhibit 684 a document bearing 
production numbers BWT314-35 to 45. At the top 
it's headed G-13C License Agreement. 

(Defendant's Deposition Exhibit-No. 
684 was marked for identification. Exhibit 
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retained by counsel.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, if you look at 

Exhibit 684, my question is, is this the G-13C 
license agreement that you reviewed to prepare 
for today's deposition? 

A. Yes, I've seen this document and 

reviewed it. 

Q. What were the facts and 

circumstances surrounding B&W's entry into this 
license agreement, Exhibit 684? 

A. I think the whole industry was aware 

and to a large extent involved in developing 
expansion processes. Reynolds obviously had 
developed and patented and chose to license an 
expansion process and we were keen on initially 
evaluating it versus other alternatives. 

And we bought these, I don't recall 
specifically, I believe two G-13C units and 
ultimately incorporated G-13C in many of our 
products, but I can't be specific at all how much 
or how extensive the use was. 

Q. What was the approximate capital 

investment in those G-13C units? 


NOON & PRATT 


170322663 


http://legacy.library.ucsf.e0»tliGl)tozb|Q^a£>Oi/pclf.industrydocuments. ucsf.edu/docs/xphl0001 



CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 

23 

24 

25 


4 3 

CONFIDENTIAL - EARL KOHNHORST 

A. I don't know. 

Q. At the time that B&W entered into 

the G-13C license agreement, was there any 
litigation between B&W and Reynolds on the G-13C 
patents ? 

A. No, I don't believe so. 

Q. If you turn to page with production 

number 314-38, at the top it's headed Article III 
- Payments and Royalties. Do you see that? 

A. Yes, I do. 

Q. If you would just read that 

subparagraph A to yourself, please? 

A. Okay. 

Q. Now, that paragraph provides that 

B&W will pay a royalty of 10 cents per pound for 
all tobacco treated by the G-13C process; 
correct ? 

A. Yes. With the specific stipulations 

here, yes. 

Q. And one of the stipulations is that 

the weight basis will be what they call an 
adjusted weight basis and that's defined as 12 
weight percent water moisture; correct? 

A. Yes. 
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2 

Q. 

And if I could just refer you back 

3 

to Exhibit 683, paragraph 5, the DIET license. 

4- 

that license also was on the basis of 12 percent 

5 

moisture 

content; correct? 

6 

A . 

Yes. 

7 

Q. 

So those are equivalent weight bases 

8 

between 

Exhibit 683 DIET and Exhibit 684 G-13C; 

9 

correct ? 


10 

A. 

Yes . 

11 

Q. 

Yet the royalty for the G-13C 

12 

process 

is double the royalty for the DIET; .-. 

13 

correct? 


14 

A. 

Yes . 

15 

Q. 

Do you have an understanding why 

16 

that is 

the case? 

17 

A. 

No, I don't specifically. 

18 

Q. 

Is it fair to say that the DIET 

19 

process 

is a superior process to G-13C for 

20 

expanding tobacco? 

2 1 

A. 

I think when you consider all 

22 

things, 

including environmental risks in the 

23 

future, 

that G-13C was not as desirable a 

24 

process, 

yes . 

25 

Q. 

I'd like to turn now to the license 
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agreement that we talked about earlier with 
Rothmans. And as a general question, what was 
your involvement in entering into the license 
agreement with Rothmans? 

A. I signed the agreement. 

Q. Is that the extent of your 

involvement ? 

A. Yes. 

Q. You weren't involved in any of the 

negotiations? 

A. No. 

Q. Who was involved in the negotiations 

of the Rothmans license agreement? 

A. I don't know specifically. It was 

between BATCO and Rothmans. 

Q. And just for the benefit of the 

record, BATCO, would you identify that company, 
please? 

A. It's a sister company of Brown & 

Williamson. We're both wholly owned companies, 
owned by BAT Industries. 

Q. And why was BATCO involved in the 

negotiations? 

A. BATCO was involved with litigation 
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2 outside the United States with Rothmans regarding 

3 the patent and Rothmans' potential infringement 

4 of the patents that were being prosecuted outside 

5 the United States. 

6 Q. So there was one or more litigations 

7 between BATCO and Rothmans having to do with 

8 foreign patents? 

9 A. Yes. 

10 Q. Those litigations had nothing to do 

11 with a United States patent? 

12 A. That's right, that's my 

13 understanding. 

14 Q. When did you first become aware of 

15 these litigations between BATCO and Rothmans over 

16 these foreign patents? 

17 A. Well, some time a year to 18 months 

18 ago, I was certainly aware of it. When I first 

19 became aware I'm not certain. 

20 Q. Who was involved with the 

21 negotiations on behalf of BATCO? Do you know the 

22 names of any of those people? 

23 A. I don't know anyone who was on the 

24 negotiating team if there was indeed a team. 

25 Q. At the time that you signed the 
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agreement, how was it presented to you? 

Let me clarify that. Did it come 
with a cover letter from someone else or was it 
handed to you? 

A. No, it was handed to me by 

Mr. McGraw who explained very briefly the 
circumstances. 

Q. And why was the license presented to 

you for signature? 

A. I think just because it was viewed 

as a technical license and I had been involved 
quite a bit in the past with the development of 
Capri, but not any really strong reason. It 
could have been signed by another officer. 

Q. Now, at the time that you signed 

that agreement, was your position executive vice 
president? 

A. That's correct. 

Q. Of research, development and 

engineering? 

A. And manufacturing. 

Q. I'm sorry, let me ask it this way. 

What was your title? 

A. It was just executive vice 
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president . 

Q. And is that still your title? 

A. Yes. 

Q. Now, you testified that Mr. McGraw 

handed you the license for signature and 
explained the circumstances. What did he explain 
to you? What did he say? 

A. Well, it was very brief. As I 

recall, he mentioned that it was part of a 
settlement of a worldwide dispute between BATCO 
and Rothmans, that while the licensing agreement 
pertained to the United States, that it was not 
Rothmans' intention to market products in the 
United States. 

And I can't recall specifically, but 
he indicated that it was agreed, you know, by 
B&W's senior management that we would sign this 
agreement. 

Q. Now, when you use the term B&W's 

senior management, who does that include? 

A. I'll say just the chairman, chairman 

and chief executive officer. 

Q. And who is that, please? 

A. Mr. Ray Pritchard. 
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Q. So is it your understanding that 

Mr. Pritchard had approved B&W's entry into this 
Rothmans' license agreement? 

A. It was my understanding that he had 

agreed to it, yes, but not had been involved. 

Q. Is there something known as an 

operating committee at B&W? 

A. Yes. 

Q. Who is currently on the operating 

committee? 

A. It's -- it has a rather loose 

membership but generally heads of major functions 
so, you know, marketing both domestic and 
international, market research, manufacturing 
from different sites, sometimes legal, sometimes 
PR, but not necessarily all the time. 

Q. Are you a member of the operating 

committee? 

A. Yes. 

Q. And you mentioned marketing 

domestic, is that Mr. Fitzmaurice? 

A. Yes . 

Q. And he's a vice president Level? 

A. He's a senior vice president. 
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Q. And you mentioned marketing 

international. Would that be Mr. Whitehair? 

A. Yes . 

Q. And he’s also senior vice president? 

A. That's correct. 

Q. Is Mr. Sandefur on the operating 

committee? 


A. Yes, he chairs it. 

Q. Was the Rothmans' license ever 

discussed among the operating committee prior to 
your signing it? 


A. No, it was not. 

Q. Did B&W's parent company BAT 

Industries have any involvement with the Rothmans 
license negotiation? 

A. I'm not aware of it but I'm not sure 

I would know one way or the other. 

Q. Was it your understanding that 

someone at BAT Industries approved B&W's entry 
into the Rothmans license? 

A. No. I think I've answered that 


question. 

Q. Let me hand you what's beer 

previously marked as Defendant's Deposition 
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Exhibit 568. Would you just identify that 
document for the record, please? 

A. This is Che license agreement 

between Rothmans and Brown & Williamson that I've 
described, that we've been discussing and that I 
signed. 

Q. Now, you've'testified about your 

knowledge of who was involved with negotiations. 
Who actually drafted the license agreement if you 
know? 


A. 

I don' 

t. 


Q. 

Is it 

your understanding 

that it was 

someone at 

BATCO? 



A. 

Yes . 

I mean, it must be 

drafted at 


BATCO, it wasn't drafted by Brown & Williamson 
certainly. 

Q. If you look please at the second 

page of the exhibit, it's the page with 
production number 314-02, you see the small 
numbers in the lower right? 

A. 02? 

Q. Yes. You'll see the first whereas 

clause, clause A, discusses a certain patent. Is 
it your understanding that that patent relates to 

noon & PRATT ^70322672 
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A. Yes, I assume this is the patent 

that refers to the ultra slim product, not a 
Capri but an -- it's not a trademark specific 
patent but it's to that product. 

Q. Is it your understanding that that 

patent covers more aspects of the cigarette than 
simply circumference? 

A. Yes . 

Q. If you look please at the next page, 

production number 03 in Exhibit 568, just to 
confirm that it's your understanding that as 
recited in 2.2, that this license agreement deals 
with the United States market; correct? 

A. Yes, that's what the agreement 

covered, yes. 

Q. Yet Rothmans, when it entered into 

the agreement, didn't have the intention I 
believe was your word to market products in the 
U.S.; is that your understanding? 

A. That's my understanding, yes. 

Q. Why would Rothmans enter into a 

license covering territory that it did not intend 

to ever sell cigarettes into? 
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2 A. What I understood at the time was 

3 that they have a distribution network or at least 

4 they rely on distribution in the United States, 

5 that they would send product in and re-export. 

6 And there was some concern that there would be 

7 some minor spillage from this distribution 

8 network and they didn't want to risk being in 

9 violation of the U.S. patent and suit -- look 

10 after, look for this agreement, suit this 

11 agreement so they would not be in violation of 

12 the existing U.S. patent. 

13 Q. If you look down at paragraph 3.1 

14 please, that's under the general heading Grant of 

15 License. That's subpart 3, do you see that? 

16 A. Yes, I do. 

17 Q. 3.1 reads: "Licensor hereby grants 

18 to licensee a nonexclusive license and authority 

19 under the patent to make, have made, keep, 

20 import, sell or otherwise dispose of super slim 

21 cigarettes in the territory." 

22 Do you see that? 

23 A. Yes, I do. 

24 Q. And as we discussed earlier, 2.2 

25 defined territory as the United States? 
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A. Correct. 

Q. And there's a reference there to 

super slim cigarettes which is defined in 2.1 as 
cigarettes covered by the patent while it remains 
in force in the territory. Do you see that? 

A. Yes. 

Q. And the patent that's referred to is 

United States patent reissue number 32,615 as 
recited in the whereas clause A? 

A. Yes. 

Q. So this license by B&W to Rothmans 

grants Rothmans a license only under the U.S. 
patent; is that correct? 

A. As I understand this agreement, yes. 

Q. Are there other agreements dealing 

with the foreign litigations that were ongoing 
between BATCO and Rothmans? 

A. I'm not aware of any specifically. 

Q. So is it your understanding that 

Rothmans and B&W entered into this agreement to 
settle foreign litigations yet the agreement 
doesn't cover those foreign litigations; correct? 

A. This agreement doesn't. Obviously 

BATCO and Rothmans had come to agreement. Now, 
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whether they're -- you know, what kind of actions 
or documents or license or anything else, I'm 
just not aware of any that exist, what the 
substance of that settlement was. 

Q. Paragraph 3.2 talks about how 

Rothmans may grant sublicense, sublicenses to any 
one or more of its associated companies. Do you 
see that? 

A. Yes. 

Q. And an associated company is defined 

in 2.4. Do you see that? 

A. Yes. 

Q. Has Rothmans granted any sublicenses 

to associated companies? 

A. Not that I'm aware of but I'm not 

sure I'd know one way or the other. 

Q. Now, if you would look at the next 

page, production number 314-04, there's a major 
heading for Royalty Payments. Do you see that? 

A. Yes. 

Q. And 4.1 reads: "In consideration of 

the aforesaid license, licensee shall pay to 
licensor or any designee as agreed between the 
parties in writing a royalty (excluding VAT where 
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applicable) at the rate of five percent of its 
net sales revenue in respect of super slim 
cigarettes sold in the territory." 

Do I read that correctly? 

A. Yes. 

Q. Has Rothmans paid B&W any monies 

under this license agreement? 

A. Not that I'm aware of and I don't 

anticipate that they will. Their intent is not 
to sell cigarettes in the territory. 

Q. And just so I can close the loop 

here in 4.1, has Rothmans paid to any designee of 
B&W any monies under the terms of 4.1? 

A. Not that I'm aware of. 

Q. Has B&W designated someone as the 

person who should be paid under Exhibit 568, the 
Rothmans license? 

A. No, I don't believe so because the 

intent is not for them to sell products, so it 
wouldn't make sense for us to have a designee to 
receive payments. 

Q. But if their intention is not to 

sell products, it doesn't make sense to have a 
royalty agreement, does it? 
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2 A. Well, the only sense I can make out 

3 of it is what I said before, which is that they 

4 plan to export or import cigarettes through the 

5 United States through their distribution network 

6 and re-export them. So to the extent that they 

7 don't control -- that they had some minor 

8 spillage, they felt like they needed to have the 

9 protection, and I wasn't a party to this, they 

10 needed the protection so that they wouldn't be in 

11 violation of the U.S. patent. And this satisfied 

12 that concern, apparently. 

13 Q. Is it your understanding that 

14 Rothmans is not obligated to pay B&W a royalty 

15 for this importing into and subsequent exporting 

16 out of the United States that they undertake? 

17 A. Yes, that's right. I don't think 

18 there's any agreement that we would get a royalty 

19 for the import and re-export. 

20 Q. The royalty would only cover if they 

21 were to sell cigarettes in the United States? 

22 A. That's right. If there was some 

2 3 spi1lage. 

24 Q. And in that same 4.1 paragraph, the 

25 royalty is said to be excluding VAT where 
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applicable. Do you see that? 

A. Yes. 

Q. If this royalty covers sales in the 

United States only, how is VAT ever applicable? 

A. I don't know. It's puzzling to me 

why this is in this contract. 

Q. It's puzzling to me too. That's why 

I asked. 

If you'd look at Section 4.3 of 
Exhibit 568, you'll see the terms of how payment 
is to be made. Is that a fair characterization? 

A. Yes. 

Q. And 4.3 indicates that payments 

shall be by transfer of U.S. dollars to a 
nominated bank account in the country of domicile 
of the payer. 

Do you see that? 

A. Yes . 

Q. So that would mean that if Rothmans 

is paying, then they would make the payment to 
B&W in England since they are the payer? 

A. That sounds right according to this. 

Q. Does B&W maintain a bank account in 

a bank in England? 
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2 A. I don't think I'd know one way or 

3 the other. 

4 Q. On the next page, production number 

5 314-05, there's a Section 5, Licenses under 

6 Corresponding Patents. Do you see that? 

7 A. Yes. 

8 Q. Now, would you just read that 

9 paragraph to yourself, please? 

10 A. Okay. 

11 Q. Has B&W granted a license under the 

12 same patent covered by the Rothmans license 

13 agreement Exhibit 568 to anyone else? 

14 A. No. 

15 Q. Has B&W offered a license to anyone 

16 else under the same patent as is covered by 

17 Exhibit 568, the Rothmans license? 

18 A. Not that I'm aware of. 

19 Q. If you'll look, please, on this same 

20 page there's a Section 7, Termination. Do you 


21 

see that? 



22 

A. 

Yes . 


23 

Q. 

7.l reads : 

"Licensor may terminate 


24 this agreement forthwith if the licensee or an 

25 associated company has after the effective date 
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hereof taken directly or indirectly any material 
steps to assist a third party in seeking to 
establish the invalidity of the patent provided 
that this shall not apply to any such steps taken 
incidentally or inadvertently or which licensee 
can, show were otherwise not taken with the 
intention of so assisting the third party." 

Do you see that? 

A. Yes. 

Q. Is it your understanding that this 

provision was insisted upon by Brown & 

Williamson? 

A. No. I don't have that 

understanding. I mean, it looks like boilerplate 
to me that I've seen in other similar license 
agreements. You don't want your partner to be 
your enemy sort of a clause. 

Q. Was that clause inserted to prevent 

Rothmans from working with Philip Morris or other 
companies in seeking to invalidate the patent 
covered by the license agreement? 

A. Not that I'm aware of. It's not 

been a concern on Brown & Williamson's part of 
any discussions I've heard that they were 
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concerned about anybody invalidating the patent. 
But I'm just not aware. 

Q. Are you concerned about others 

invalidating the foreign counterpart to this 
patent? 

A. I'm not very close. I think 

probably the concern was the complications and 
applications and the slowing of the process, but 
I'm not aware of any specific invalidations. But 
I'm not very close to answer that question, 
really. 

q. If you would turn, please, to the 

page with production number 314-07, there’s a 
heading 9, Proceedings for Infringement. Do you 
see that? 

A. Yes. 

Q. The second sentence starts about 

five lines down and reads: "Licensor shall give 

licensee notice of such infringement within the 
same period and shall promptly and regularly 
inform licensee of all developments in such 
proceedings." 

Do you see that? 

A. Yes . 
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Q. And obviously that refers to the 

preceeding sentence so to the extent you need to 
refer back, please do so. 

A. Yes. 

Q. Has B&W ever informed Rothmans of 

any infringement proceedings concerning the 
patent at issue in Exhibit 568? 

A. I'm not aware of any communications 

regarding this. 

Q. So is it your understanding that B&W 

is not living up to the terms of Section 9.1 of 
Exhibit 568? 

MR. GOULD: Objection, calling for 

a legal conclusion. If you ever came to any such 
conclusion before today, you can answer as a 
fact. You're not here to form a legal conclusion 
here today. 

THE WITNESS: No, I'm not aware of 

that, that it would be in violation. 

BY MR. HINTZ: 

Q. But you're not aware that B&W has 

informed Rothmans about the litigation with 
Philip Morris? 

A. No, I haven't seen any documents 
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that indicate that and I haven't been involved 
with the discussions and I haven't been told. 

Q. Who was responsible for the 

oversight of this agreement with Rothmans, 

Exhibit 568, on the part of B&W? That is, who is 
responsible for carrying out the terms and making 
sure Rothmans carries out the terms? 

A. The question is who? 

Q. Who at B&W? 

A. I would say the responsibility lies 

between myself and the legal department. 

Q. Anyone in particular in the legal 

department? 

A. I'm not sure specifically. I mean, 

ultimately McGraw I would say. 

Q. Would you turn, please, to the next 

page, there's a section 10.2, this is page 314-08 
by production number. 

10.2 reads: "Notice of any 

communication to be given or made hereunder shall 
be deemed to be properly given or made:" 

And then it goes down to 10.2.1. 

And there's a reference to "first class mail in 
the UK or otherwise by air mail." Do you see 
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2 t ha t ? 

3 A. Yes . 

4 Q. Is it your understanding that the 

5 first part of that, first class mail in the UK, 

6 deals with how Rothmans contacts B&W -- let me 

7 rephrase that. 

8 Is it your understanding that it's 

9 impossible for B&W to send anything by first 

10 class mail in the UK since they're a U.S. 

11 company? 

12 A. Yes, that sounds right. 

13 Q. So that just deals with how Rothmans 

14 can get in touch with B&W? 

15 A. Yes. 

16 Q. Does that relate to any way for 

17 BATCO to contact Rothmans? 

18 A. I don't -- I don't think this 


19 

agreement's 

involving BATCO. 

It's between Brown 

20 

& Williamson 

and - - directly 

with Rothmans. 

21 

Q. 

Even though it' 

s negotiated by 

22 

BATCO? 



23 

A. 

I think that's 

right. 

24 

Q. 

If you turn to 

the last page of the 


25 agreement, there's a heading ll, Jurisdiction? 
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A. Yes . 

Q. And the first part of this section 

reads: "This agreement shall be governed and 

interpreted by the laws of England and the 
parties irrevocably agree that the courts of 
England have exclusive jurisdiction to settle any 
dispute," and then it goes on. 

A. Yes. 

Q. Do you see that? 

A. Yes. 

Q. Why is this agreement covered by the 

laws of England to your understanding? 

A. I don't have any specific 

understanding. I read this again as strictly 
just boilerplate that came out of BATCO that was 
drafting this agreement, which is basically a 
hold-harmless agreement between B&W and Rothmans, 
if Rothmans has some minor spillage of product in 
importing and re-exporting product. 

So again it's boilerplate. If it's 
one that we developed and it would be a serious 
contract for licensing, it would have been under 
U.S. laws. 

Q. So this agreement, Exhibit 568, is 
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2 not really a serious contract? 

3 A. My characterization is that it's 

4 basically a contract that we've agreed to hold 

5 harmless Rothmans should they have some spillage 

6 of product as they import and re-export product, 

7 that their intent is not to market their super 

8 slim product in the United States. 

9 Q. Is it your understanding that 

10 Rothmans will not pay royalties on that spillage? 

11 A. No. I don't really have -- I don't 

12 really have an understanding on -- their 

13 intention would not be to market and therefore 

14 anything that would happen in those circumstances 

15 would be very, very minor and not controlled. 

16 Q. Are there any other agreements 

17 between B&W and Rothmans related to these super 

18 slim cigarettes? 


19 

A. 

I don't believe so, 

not that I'm 

20 

aware of . 



2 1 

Q. 

So there's no agreement between B&W 

22 

and Rothmans to the effect that 

any money paid by 

23 

Rothmans 

under Exhibit 568 will 

be returned to 

24 

Rothmans 

at some later time? 


25 

A. 

This is 568? 
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Q. Yes . 

A. I don't believe there was such an 

agreement . 

Q. There's no taking with one hand and 

giving back with the other? 

A, I don't believe there's an agreement 

like that, no. 

Q. Did anyone at Brown & Williamson 

undertake an analysis of the cost and benefits of 
entering into the agreement with Rothmans before 
it was entered into? 

A. The way this agreement is structured 

and the way it was intended, I don't think 
there's either benefit or cost associated with 
this contract. 

Q. Like you said, it's just a 

hold-harmless type of agreement? 

A. I would guess that's the intent of 

it . 


Q. Did you have any understanding that 

B&W intended to use the Rothmans license in this 
litigation with Philip Morris? 

THE WITNESS: Could you reread it, 

please? 
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(The pending question was read.) 

THE WITNESS: No, I don't believe 

so. It's not a contract that we really wanted to 
enter into. It was an accommodation to BATCO to 
help them settle their worldwide actions with 
Rothmans. 

BY MR. HINTZ: 

Q. Even though this agreement doesn't 

mention the worldwide actions; correct? 

A. That's correct. 

Q. And even though Rothmans never 

intended to sell the products covered by the 
agreement in the United States? 

A. That's correct. 

Q. How was the five percent royalty 

figure determined? And that's the amount in 
Exhibit 568 that's in paragraph 4.1. 

A. I don't have any idea. I read it as 

just so much boilerplate that BATCO put in here. 
It obviously doesn't represent any thought 
process that B&W has put in regarding a license 
agreement for the Capri product patent. 

Q. Has B&W put any thought into 

licensing that patent? 
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A. Well, it would be -- the answer is 

no. It's in violation of our normal policy. 

This is a patent that is an important marketable 
product point of difference that we would not 
consider licensing. 

Q. Yet B&W did license it? 

A. We didn't license it to a U.S. 

competitor and it's licensed to a third party 
that does not plan in fact to market the product 
that's covered under this agreement in the United 
States. 

Q. But they could if they wanted to? 

A. If they don't live up to their word, 

I guess it's theoretically possible. They do not 
market any other products, they don't have 
distribution, they don't have the 
infrastructure. They're not a known competitor 
in this market, but theoretically yes. 

Q. You said if they don't live up to 

their word. What word is that? 

A. My understanding is that this 

agreement was drawn up that they did not intend 
to market product in the United States. 

Q. So that's kind of a gentlemen's 
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agreement on the side? 

A. I think that's a fair way to 

characterize it. 

Q. I want to make sure I didn't miss 

anything. It's not in the agreement itself? 

A. No, I don't think you missed 

anything. 

Q. I'd like to switch now off the topic 

of licensing and into the area of manufacturing 
capacity. 

And just so you know where we're 
headed I'd like to at some point take us back to 
the beginning of Project Visa and Capri 
cigarettes in 1987 and work our way forward. But 
before we take that leap back, I'd like to talk 
about manufacturing today at B&W for the Capri 
product. 

Is it correct that Capri is only 

manufactured at Macon? 

A. Yes . 

Q. That is for United States sales? 

A. All the sales for the United States 

for Capri are made in Macon, yes. 

Q. Are there some cigarettes -- I'm 
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2 sorry, some Capri cigarettes made in Macon that 

3 are sold for export? 

4 A. Yes. 

5 Q. Are there cigarettes made in 

6 Macon -- and just so we're clear I keep saying 

7 cigarettes, we're just going to talk about 

8 Capri. 

9 A. Right. 


10 Q. Are there Capri cigarettes made in 

11 Macon by B&W for other BAT related companies? 

12 A. I don't think so, no. No contract 

13 manufacturer, if that's what you're asking. 

14 Q. Are there dedicated machines for the 

15 manufacture of Capri cigarettes at Macon? 

16 A. Yes. 

17 Q. How many makers are there? 

18 A. There are five. 

19 Q. And what type or brand are those 

20 makers? 

21 A. They're Protos makers. 

22 Q. How many packers -- let me back that 

23 up. Are there packers that are dedicated to 

24 these five makers? 

25 A. Yes, the packers are all dedicated. 
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When we say dedicated, so we can clear it up, 
these are machines that are configured for the 
size of Capri and because it differs from our 
other product, they're dedicated for some period 
of time. Machines can be switched back and forth 
for styles, circumferences and lengths but that's 
not something you do overnight, they take weeks 
and sometimes several weeks to make those 
conversions. 

Q. And among other things those 

conversions involve change parts? 

A. Yes. 

Q. Changing the garnitures and drums 

and all kinds of things? 

A. Yes. 

Q. What brand of packers are used with 

the five Protos makers for Capri? 

A. We have four X-2s and we have two 

HLPs that are on the floor. 

Q. Perhaps the easiest thing to do if 

we could is come up with some terminology. Do 
you use the terminology lines at Capri for the 
various pieces of equipment that are connected 
together? 
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A. Modules. 

q. Modules. And those modules are 

identified by numbers? 

A. They are but I don't know any module 

numbers. 

Q. So there are five modules for the 

manufacture of Capri? 

A. That's right. Four of them are very 

typical modules which means one maker, one 
packer, one cello, one boxer. The other module 
is a bit of a hybrid; that is, it's one maker and 
two packers which makes it work out right, one 
high speed maker, two low speed makers. 

Q. So that would be one Protos maker 

with two HLPs? 

A. That's right. 

Q. Now, for each one of the modules 

that make Capri cigarettes, are they currently 
operated three shifts per day? 

A. We run three shifts per day in 

manufacturing. We would man those modules to the 
extent that we require product which normally 
would mean that they would run three shifts a 
day. If we overrun what we require, we may shut 
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down for several days a module, which would be 
the case for Capri. We have more machinery than 
we have requirements. 

Q. Does each module have a rated 

capacity? 

A. Approximately, yes. 

Q. Are all of the five Protos makers 

that are in those modules rated at the same 
capacity? 


A. Four of them are the same because 

they have high speed boxers. 

Q. And what capacity? 

A, 1.2 billion per year. 

Q. And the fifth module, what is its 


capacity? 


A. 

.7 for the 
Q. 

modules is 
A. 


It’s about .35 billion per packer, 
module. 

So the total capacity of the five 
5.5 billion per year? 

That's correct on a straight time 


basis . 


Q. And what do you mean by straight 

time basis? 


A. That's not overtime. That's five 
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days operation. We rate our equipment normally 
on five days although we frequently run Saturdays 
and some Sundays which gives us the capability of 
increasing that capacity by 20 or 30 percent. 

Q. In the capacity ratings, is down 

time calculated or included? 

A. Yes. The capacity is calculated 

based on running speed, the average utilization, 
which means we don't always run the machine, and 
the running efficiency. 

Q. And what running speed is used in 

this calculation? 

A. We've used 100 packs per minute for 

the HLPs. 300 packs per minute for the X-2s. 

Q. And what average utilization? 

A. 90 percent. 

Q. And I'm sorry, was there a third, an 

ef ficiency? 

A. Yes, 57 for the HLPs, 65 for the 

X - 2 s . 


MR. GOULD: We're obviously 


getting into internal operating parameters of B&w 
so maybe we ought to mark this as confidential, 
designating the testimony of this deposition 


NOON & PRATT 170322696 


ttp://legacy.library.ucsf.e0»ttid)tozb|Q^a£>Oi/|BK#.industrydocuments. ucsf.edu/docs/xphl0001 




CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 


76 

1 CONFIDENTIAL - EARL KOHNHORST 

2 under the protective order in this case. 

3 MR. HINTZ: Okay. Yes, it's my 

4 understanding that all the depositions are so 

5 designated. 

6 BY MR. HINTZ: 

7 Q. Now, could you explain what the 

8 efficiency numbers represent? Let's just take 

9 the HLP 57 percent, for example, does that mean 

10 that 57 percent of product packed on the HLP is 

11 salable product? 

12 A. No. 

13 Q. What does the 57 percent represent, 

14 57 percent of what? 

15 A. It means that the machine 

16 theoretically would run at the designed running 

17 speed at the utilization that I gave you, that it 

18 would produce a theoretical number of packs. The 

19 57 percent represents the fact that we're getting 

20 57 percent of what theoretically you could make 

21 at that speed and at that utilization, which 

22 means when you're cleaning the machine, it's not 

23 running, you're out of paper, whatever. 

24 Q. Does B&W track actual efficiencies 

25 of the Capri machines? 
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2 A. We track efficiencies of all of our 

3 machines, yes. 

4 Q. Let me hand you an exhibit that's 

5 been marked previously as Exhibit 646. It's a 

6 collection of documents. 

7 Can you identify what -- let's just 

8 start with the first document for point of 

9 reference. What is that document? 

10 A. I'm not very familiar. I've seen 

11 this in recent times just to prepare for 

12 testimony. These are records that show the 

13 performance of a particular brand style over a 

14 particular time period given the information 

15 that's stated here. You know, efficiency, a 

16 month's efficiency, year-to-date efficiency and 

17 some accounting adjustment back to budget. 

18 Q. Those are the two VAR columns for 

19 variance in the far right? 

20 A. Yes. 

21 Q. Those are what you just termed the 

22 accounting columns? 

23 A. Yes. 

24 Q. So you reviewed documents such as 

25 the one on the front of Exhibit 646 to prepare 
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for today's deposition? 

A. Yes, I saw these and I've asked one 

of our engineers to give me a good estimate of 
what our capabilities are in terms of capacities 
and good numbers to use in terms of utilization 
and efficiency to come to that overall capacity 
rating. 

Q. And what did that person tell you as 

far as a good number for efficiencies? 

A. Those are the ones I gave you. 

Q. 57 and 65? 

A. Yes. 

Q. For the HLP and X-2 respectively? 

A. Yes. 

Q. In Exhibit 646 under the heading 

Domestic Style there's a reference 97/27. Do you 
see that? It's at the far left towards the top, 
if I could just point. 

A. Thanks. 

Q. What does that refer to? 

A. That's the cigarette length 

dimensions, 97 millimeter overall length, 27 
millimeter filter length. 

Q. Is it your understanding that 


10 

far as a 

11 

A. 

12 

Q. 

13 

A. 

14 

Q. 

15 

A . 

16 

Q. 

17 

Domestic 

18 

see that 

19 

if I cou 

20 

A. 

21 

Q. 

22 

A. 

23 

dimensio 

24 

mil1ime t 

25 

Q- 
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relates to the Capri 100 millimeter product? 

A. Yes. 

Q. Not differentiated between menthol 

and non-menthol, just the total for both styles? 

A. I would think that's right. I 

didn't really ask that question. 

Q. . Farther down there's a 120/30, is 
that related to the Capri 120 millimeter product? 

A. Yes . 

Q. Is the Capri 120 run on one of these 

five modules that we've talked about? 

A. Yes. 

Q. Is it always run on the same module? 

A. Yes . 

Q. When that module is not running 120 

Capri product, is it sometimes switched to 100 
millimeter Capri product? 

A. No. I don't believe so. It's 

dedicated to 120s. 

Q. So if B&W is not making Capri 120s, 

that machine sits idle? 

A. Right. 

Q. Is that the module with the HLPs 

attached to it? 
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A. Yes. 

Q. You testified earlier about the 

average utilization figure of 90 percent. Could 
you explain what that 90 percent is based on, 
what that means? 

A. It's just a design number that gives 

you some cushion as to rating the machinery. It 
recognizes that at some times you do not have all 
the labor required to man all the machines, that 
at some times you will have significant overhauls 
that will take machines out for more time, that 
at some times you would have more extensive 
maintenance that will take the machine down for 
some time and that's a factor that pulls all 
those unavailabilities of the machine into play. 

Q. Is that number, that is the average 

utilization, tracked in any way in an actual 
sense ? 

A. I think over a period of time, it's 

a reasonably accurate figure. I don't -- I'm not 
aware of any ongoing tracking reporting on that, 
but over the long-term that's a reasonable figure 
to assume. 

Over the short-term, you could make 
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2 

that factor disappear, meaning you could 

run the 

3 

machinery 

100 

percent of the time. Over 

the 

4 

long - term 

you' 

1 re going to have to do the 

items I 

5 

mentioned 

and 

you're going to lose 10 pe 

rcent of 


6 the items I mentioned. Again that's a 

7 conservative number. That's the way we build our 

8 manufacturing capacity. 

9 Q. Is there a scheduled time for 

10 maintenance of the Capri modules? 

11 A. Yes. There are scheduled times for 

12 all of our machinery. I'm not aware -- I could 

13 be mistaken but I'm not aware of Capri having any 

14 unique requirement so there are scheduled 

15 cleanings, minor maintenance, major maintenance 

16 and major overhauls for machinery but it's for a 

17 style of machinery basis rather than style of 

18 product basis. 


19 

Q. 

So the HLPs may require maintenance 

2 0 

at a certain 

time and the X-2s may require 

2 1 

maintenance 

at a different time? 

22 

A. 

Exactly. 

23 

Q- 

And is that down time for 

2 4 

maintenance 

recorded anywhere? 

25 

A. 

We would have maintenance records 
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2 that would show when we maintain machinery, yes. 

3 That would be my assumption. I haven't actually 

4 gone through our maintenance records. 

5 MR. HINTZ: Off the record. 

6 (Recess taken.) 

7 BY MR. HINTZ: 

8 Q. Mr. Kohnhorst, what I'd like to ask 

9 you to do now is take us on an abbreviated tour 

10 of what you saw in Macon, how Capri cigarettes 

11 are manufactured from initial arrival of raw 

12 materials, leaf, paper, to where those things are 

13 kept. And I'll try not to keep you talking for 

14 10 minutes but if you could just start the 

i 

15 manufacturing process for Capri at Macon. 

16 A. Okay. The nontobacco materials 

17 which include cellulose acetate, filter material, 

18 cigarette paper, tippings, et cetera, all are 

19 handled in a similar way as any of our other 

20 products. So they go into a combination of 

21 either a warehouse off-site or directly into the 

22 Macon branch. 

23 They're marshalled -- the materials 

24 are marshalled by brand style, what we call 

25 kitted, which means the right proportion of 
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different kinds of materials are taken out to the 
fabrication floor. And that's a similar process, 
maybe I'm repeating this, versus any other 
product. 

Tobacco for Capri, similar story. 

The tobacco is not identified by brand. It's 
stored by grade, either at Macon or at multiple 
off-site locations. It's marshalled, meaning the 
tobacco is marshalled based on long-term, 
intermediate production schedules. * 

Capri operation becomes designated 
as a Kool or any other brand at the front end of 
the primary where tobaccos are blended and 
processed, cut, and stored prior to conveying it 
to the fabrication floor where cigarettes are 
ultimately made. 

Q. Let me stop you there if I could 

before we get to the maker. 

The nontobacco materials are handled 
in the same way as the nontobacco materials for 
your other products; correct? 

A. Yes. 

Q. But the nontobacco materials for 

Capri, let's stick to the papers, those are 
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2 unique to Capri in the sense of their composition 

3 and their width; is that correct? 

4 A. Yes. 

5 Q. They would not be interchangeable 

6 with other nontobacco materials that are used 

7 with other B&W products? 

8 A. That's true. 

9 Q. And these materials are stored 

10 either in warehouses off-site or at the Macon 

11 production facility; is that correct? 

12 A. Yes. 

13 Q. And these Capri nontobacco materials 

14 are stored along with or in the same building as 

15 the nontobacco materials for the other B&W 

16 products; correct? 

17 A. Yes, filter material would be stored 

18 with filter material, tipping would be stored 

19 with tipping. 

20 Q. Okay. How many warehouses for the 

21 storage of nontobacco materials does B&W have? 

22 A. We have our storage on-site in our 

23 supply room and we rent storage just across the 

24 street and it's managed by a third party. And I 

25 just couldn't tell you the square footage or any 
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particulars. 

We also take just in time shipments 
on some of our materials which means in all 
likelihood that our suppliers also hold, marshal 
products that they intend to sell to Brown & 
Williamson. 

Q. ■ So your suppliers who do that don't 

charge a warehouse fee as a separate item for 
that service, do they? 

A. Not that I'm aware of. 

Q. So apart from whatever your 

suppliers store, B&W's actual storage facilities 
are either on-site or across the street? 

A. Yes, essentially. 

Q. Is the storage on-site only for 

materials for which production has been planned? 

A. That's generally correct. It could 

also contain some materials that have been 
brought out in excess and are returned to the 
supply room when a run is completed. 

Q. So there may have been a planned run 

of a certain number of sticks and the run was cut 
short or -- 

A. Or more material comes up. 

NOON & PRATT 

170322706 


ttp://legacy.library.ucsf.e0»tliid)tozb|Q^a£>Oi/|BK#.industrydocuments.ucsf.edu/docs/xphlOOO1 




CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 


8 6 

1 CONFIDENTIAL - EARL KOHNHORST 

2 Q. Or more came than was necessary? 

3 A. Yes. 

4 Q. Is that then eventually sent back to 

5 the warehouse or is there no general pattern? 

6 A. It would depend. 

7 Q. The storage on-site, what amount of 

8 production would it accommodate assuming no 

9 fill-in from the other warehouse. If you just 

10 took what was there and made cigarettes, is there 

11 a way to 

12 MR. GOULD: You're talking about 

13 the nontobacco? 

14 MR. HINTZ: Yes, nontobacco. 

15 A. I don't have a good estimate, but 

16 not a long time, meaning we would only have at 

17 maximum a few days of nontobacco materials stored 

18 on-site. 

19 Q. And how about for the warehouse, how 

20 much nontobacco material is stored there? How 

21 much production would be accommodated? 

22 A. It could be dramatically different 

23 by brand. For instance, a small brand, we might 

24 have several months of production capability 

25 because of the nature -- you run it for a while 
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and you stop. 

For a large brand like Kool that we 
run continuously, it would just be a marshalling 
supply that would insure that there's no gap 
between the supplier producing the product and us 
receiving it, so just a small buffer in trying to 
keep delivery on a continuous basis. 

Q. Now, between those two categories, 

small brands and large brands, where does Capri 
fall? Is it a small brand? 

A. Capri is a moderate sized brand. We 

run it continuously. 

Q. Meaning on any given day, there's at 

least one module running Capri? It's not that 
all five modules run Capri every day? 

A. Yes. I would say on any day, 

multiple modules of Capri are run. 

Q. One or more? I shouldn't understand 

you to say that it's Capri on all five modules? 


A . 

No, it 

would not 

be . 

Q- 

Is the 

warehouse 

that's across the 


street generally filled to capacity? 

A. I'm not terribly familiar. I have 

visited the warehouses and they appear to have 
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ample space to expand, but what their commitments 
are long-term versus short-term I don’t know. We 
do have our requirements booked up on a long-term 
agreement so we have the space available. 

Q. And there's excess empty warehouse 

space ? 

A. That's what my personal observation 

I've seen. 

Q. And the entire warehouse is rented 

by B&W? 

A. No. I don't know the percentage of 

what we do business with but it's a big piece, 
but not nearly 100 percent. 

Q. Is the empty space that you've 

observed part of the space that B&w is currently 
renting? 

A. Combination. There's extra space 

that we're renting and there's extra space 
facilities that don't appear to be fully 
utilized. 

Q. But you don't know whether someone 

else is renting that extra space? 

A. No, I don't. 

Q. Now, we've generally been talking 
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about the nontobacco materials. Are the tobacco 
materials kept in a different warehouse? 

A. Yes. 

Q. Is there one warehouse off-site for 

the tobacco materials? 

A. No. There's multiple. 

Q. And where are those warehouses 

located? 

A. In addition to the warehouses that 

we have on-site, which we just term tobacco 
warehouses, they're specifically designed for 
tobacco. So tobacco warehouses. We have storage 
at Wilson, North Carolina. In Blacksburg, we 
have storages that we've -- those are storages 
that we own. 

We have storages that we lease at 
the ports and I'm not certain -- I want to say 
Charlotte but I'm not certain. And we've had 
arrangements from time to time with tobacco 
dealers to rent space from them which allows us 
to be up or down to accommodate peaks. 

Q. How many warehouses are on-site at 

Macon for tobacco? 

A. I don't know. A dozen plus or 
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minus. A good number of warehouses. 

Q. Do these warehouses contain only- 

unblended tobaccos prior to any processing? 

A. They're basically what we call 

single grade tobacco. I wouldn't call it 
nonblended because we buy tobaccos from offshore 
that we would blend in Wilson, we have our own 
processing. So we would take offshore tobaccos 
to the extent that we buy them and some of those 
would be consolidated tobaccos. Tobacco from 
Central American countries would be consolidated 
to a Central American blend, but they're 
differentiated by grade. 

Q. How are they kept, are they kept in 

hogsheads ? 

A. Multiple packagings, but hogsheads. 

There are bails, burlap bails for orientals and 
probably some T6Bs and other export type 
packages. 

Q. Now, at some point, these tobacco 

grades are allocated to Capri; is that correct, 
or that - - I can see where that might cause you 
some trouble. 

Blends for Capri need to be made and 
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they're drawn from these various grades that are 
already in the warehouse? 

A. Yes. 

Q. And is the Capri blend unique to 

that brand such that no other B&W brand uses the 
same blend? 

A. Yes. The blend for Capri is 

different from our other products and our other 
products in many cases are unique as well. 

Q. So when the tobacco is drawn from 

the warehouse and it goes through primary, it 
then becomes a Capri blend at that point, it's 
unique to Capri? 

A. I think that's right. That's 

generally the case when you pull a tobacco and 
you start your casing operations, which are some 
of the first things you do, at that point you 
start to develop unique recipes. Sometimes that 
separation, that particular blend might support 
three or four blends and then later on a piece is 
broken off and something is added to it or 
process uniqueness is added to it to make it a 
specificblend. 

But that's generally the case, you 
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start to dedicate it to a brand when you start 
the blending operation. 

Q. And the various casings or 

flavorings that are used with the Capri brand may 
or may not be used with other B&W products? 

A. I think that's a very accurate way 

of saying it . 

Q. There's a certain amount of 

interchangeability of these casings and flavoring 
materials between Capri and other brands that B&W 
makes ? 

A. I don't know right off the top of my 

head the formulation for Capri, but in general 
there are a lot of common ingredients that 
certainly show up in casings that would be used 
on multiple brands, but the proportions -- and 
there may be some unique ingredients that make it 
stand off as a specific brand recipe. 

Q. If we could go back to your 

description then of what happens at this point in 
the process, and we could just step it back to 
when casing begins and flavoring and blending and 
go from there? 

A. Go from there forward? 
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Q. Yes, please. 

A. We produce a Capri blend which would 

be particular volume and style and it would be 
menthol, nonmenthol, obviously. So it's a 
dedicated product that we hold in a cut tobacco 
f o rm. 

That would be held in silos and we 
would pneumatically convey from the primary area 
to the fabrication and that tobacco essentially 
is blown from the silos into the back of a making 
machine which starts the first blend point on the 
fabrication process. 

Q. Are there silos that are dedicated 

for the Capri brand? 

A. In general, no. The silos are 

interchangeable. There's nothing that dedicates 
them to a particular style but if a brand is big 
enough where it is run continuously, and Capri 
would be big enough, it may be that there are 
just silos that stay on Capri day in and day 
out. But there's nothing to prevent us from 
changing the allocation of blending silos. 

Q. Are there currently blending silos 

that current deal with Capri blends? 
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A. I don't know. I don't think it's 

very relevant though, meaning that we could be 
using the same silo but it would just be a 
coincidence. There could be one right beside 
it. It doesn't make any difference, but it may 
be that we're using one over and over. There are 
a large number of them. 

Q. Switching a blend in and out of the 

a silo is not difficult? 

A. There's absolutely no requirement at 

all except when you're going from a menthol to a 
nonmenthol blend where we have specific 
requirements to clean the bins and to air them 
out. So we normally don't make a change like 
that except over the weekend if you are going to 
a non-menthol, you can clean it out on a Friday 
night and leave it to air out so there is no 
menthol contamination. 

Any other change is like running the 
process, you just go right through it. 

Q. After the blend is conveyed from 

primary to fabrication, what happens then? 

A. Well, you start the front end of the 

fabrication process. You make a cigarette rod, 
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simultaneously you make a filter rod, you cut 
them both to prespecified lengths. You bring 
them together in an FTA, filter tip attachment 
machine. You apply tipping paper to make a 
cigarette. You cut a double cigarette to make 
the singles. 

You convey them into a packaging 
machine that makes packs, then into a cello 
machinery to put the polypropylene overwraps onto 
it, into a cartoner to put them into a carton. 
Accumulate the cartons and take them to a case 
packer. Cases are made, sealed, conveyed to 
shipping. 

Q. And for the Capri products, the 

cigarette rod is made on the Protos machine 
exclusively; correct? 

A. Yes. 

Q. Currently? 

A. Yes, currently. 

Q. And what makes the filter rod? 

A. I didn't describe it but it's a 

piece of Hauni equipment. It's a piece of 
equipment supplied by Hauni that's called a KDF 
and it has a number designator and I'm thinking 
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it's two, but I'm not certain. KDF-2, I think. 

Q. And is there a separate FTA machine 

then that links the Protos and the KDF-2? 

A. There's an FTA but in equipment 

terms it's actually combined with the maker. 

It's a piece of equipment combined with the maker 
so it really looks like one process of making the 
cigarette rod. The filter rod is blown in and 
the FTA is actually a combined unit with the 
maker. 

Q. Does the FTA there now have a 

particular name? 

A. Yes. They are also Hauni 

manufactured equipment. They're called Max; I 
believe S is the designator, Max-S. 

Q. And the packaging machines we've 

talked about earlier, those are the four X-2s and 
the two HLPs? 

A. Correct. That's what we have 

installed on the floor currently. 

Q. And the cello machine, does that 

have a particular name? 

A. Yes. 

Q. What name does it have? 
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A. It's a piece of machinery made by an 

Italian company that's called a GD-4350 and I 
believe the designator is Pack-S. The reason I 
keep mentioning these designators is that there 
are generational changes. Sometimes I could be 
off a bit on the designator but I think I have 
them right.. 

Q. And do all the modules have the 

GD-4350 cello machine? 

A. I think so. 

Q. And the cartoner, is that a 

particular type machine? 

A. It's part of that same unit, again a 

combined unit. GD-4350 Pack-S is a combined 
cello and cartoner machine. 

Q. And the case packer finally, is that 

a particular machine? 

A. It is. But we're changing case 

packers quite extensively and at the moment I'm 
not sure what case packer we have. I'm sorry. 

I'm not certain about the case packer. 

Q. At one time was the case .packer a 

B&W developed machine? 

A. Yes, that's right. Early on. 
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2 Q. Later was there some other - - 

3 A. Yes. We’re moving towards another 

4' German manufactured machine called a Folke and I 

5 don't know anything other than it's a Folke 

6 manufactured machine. I don't know the 

7 designator or anything. 

8 Q. . Do all of the modules have 

9 associated quality control equipment also, like 

10 an Accuray? 

11 A. Yes, they all have Accuray equipment 

12 for weight control. 

13 Q. Do they all have an Oscar 

14 associated? 

15 A. They all have some sort of mass flow 

16 reservoir conveyor. There are different types, 

17 there are Oscars and there's Max -- I'm sorry, 

18 GD. The GD spiral reservoir, spiral reservoir. 

19 I don't recall specifically what they are. 

20 Probably both. 

21 Q. And the ratings that you gave me 

22 earlier for production capacity assume the 

23 modules are set up including all of these pieces 

24 of equipment; correct? 

25 A. Yes. 
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Q. And the limiting factor in capacity 

is the packer? 

A. Certainly with the Protos and the 

HLP, it's limited by the packer. With the Protos 
X - 2, I think they're a pretty good speed match. 

Q. What's the rated speed of the Protos 

in cigarettes per minute? 

A. There are several generations of 

Protos. We started off in the 6, 7, 8 and 

they're working toward a 10,000, but these 
machines would be in the, I believe, in the 6, 
7,000 generation range. 

The reason I'm not certain is 
because we're upgrading a lot of our machinery 
and taking from the lower speed to the higher and 
where these machines are as far as whether these 
machines are part of that program as of yet, I'm 
not sure. 

Q. Now, in answering some of these 

questions, I notice that you have a document in 
front of you? 

A. Yes. 

Q. Does that contain information that 

you're using in giving some of these numbers on 
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capacity? 

A. Yes. 



MR. HINTZ: 

Mr. Gould, 

can 

I have 

a copy of 

that document 

to refer to? 




MR. GOULD: 

Yes. I f o 

rgot 

to put 

a stamp. 

Also let me write confident 

ial , 



protective order. We'll have to put a Bates 
number on it later. 

MR. HINTZ: Okay. 

Our lunch has arrived and I think we 
ought to take a break now. It's 10 after 12 and 
we'll try to come back in about a half hour. 

MR. GOULD: That's good. 

(The deposition of EARL KOHNHORST 
was adjourned at 12:10 p.m. for a luncheon 
recess . ) 
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(The deposition of EARL KOHNHORST 
was resumed at 1:00 p.m.) 

EARL KOHNHORST, 

having been previously duly sworn, testified 
further as follows: 


MR. HINTZ: I'll ask the reporter 

to mark as Defendant's Exhibit 685 a multipage 
document bearing production numbers BWM1-254 to 
275. The first page has a legend "Broad Stroke" 
visa Rate of Return Analysis as of December 16, 
1985 . 

(Defendant's Deposition Exhibit-No. 
685 was marked for identification. Exhibit 
retained by counsel.) 

EXAMINATION CONTINUED 

BY-MR. HINTZ .... 

Q. Mr. Kohnhorst, would you turn to the 

third page of this exhibit? It's the page with 
production number 256. 

And you'll see it's a Capital 
Project Request dated December 11, 1985 for 

Project Title VISA, Project Number 18-5-23. Do 
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2 you see that? 

3 A. Yes. 

4' Q. And the summary of investment is $34 

5 million total request? 

6 A. Right. 

7 Q. If you turn to the next page, the 

8 page with production number 257, you'll see your 

9 signature on the bottom as having received this 

10 document on December 4th, 1985. Do you see that? 

11 A. Yes. 

12 Q. Are you familiar with this proposal 

13 18-5-23 that's in Exhibit 685? 

14 A. Well, I mean, I recall it. Not very 

15 well. I haven't been over this recently. 

16 Q. But this is a proposal that you 

17 received as indicated by your signature? 

18 A. Yes. 

19 Q. And under Description on this page, 

20 production number 257, it reads: "This project 

21 is to provide one share (6B per year) of VISA 20s 

22 FOB manufacturing capacity at Macon branch." 


23 


Do you see 

all that? 

24 

A . 

Yes . 


2 5 

Q- 

Is it your 

understanding that this 
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is the initial capital proposal for the VISA 
project? 

A. I'm going to need a minute to look 

at this. 

Q. Okay. 

A. Okay. So was there a question? 

MR. HINTZ: Yes. Would you read 

it back, please? 

(The pending question was read.) 

THE WITNESS: This is one of the 

very early proposals regarding VISA, one of the 
very early R&D proposals, and obviously a very 
significant one. Whether there was some small 
proposal before, I'm not certain. 

BY MR. HINTZ: 

Q. And if you'll turn -- actually on 

this same page of Exhibit 685, the one with 
production number 257, the next page, please? 

A. Okay. 

Q. On that page you'll see under 

Project Description that details are included in 
the attached planning report and then the title 
is given. Do you see that? 

A. Yes. 
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Q. And then if you turn the page I 

believe you'll see that report? 

A. Right. 

Q. And one more page, the page with 

production number 259, at the top VISA Proposal, 
do you have that? 

A . Yes . 

Q. In this document, the Macon branch 

is said to have a capacity of approximately 90 to 
100 billion a year primary, 85 billion per year 
secondary for domestic and 8 billion per year 
secondary for export. Do you see that? 

A. Yes. 

Q. What is the difference here between 

primary and secondary? 

A. Primary is the front end of the 

process that I described earlier. That's the 
tobacco handling, the blending, cutting, drying 
right up to the cut tobacco silos, that's the 
primary. 

Secondary is what I described from 
starting at the making machine through to cases. 

Q. So this was the capacity that B&w 

had as of November, 1985 when this study was 
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prepared; correct? 

A. Yes, that was the estimate of the 

capacity, yes. 

Q. What's the capacity of primary 

today? 

A. On a straight time basis, I'd say 

this is still a fairly good estimate which means 
we have surplus capacity for overtime. 

Q. And the capacity for secondary, is 

that also a fairly good estimate as reported in 
this document? 

A. It would be higher. It would be 

higher than this. I would have a hard time 
quantifying it. And this is a very difficult 
capacity to give people. If you just took all of 
the equipment that we have available and ran it 
all the time, you would get a very large number, 
much bigger than that. But when you consider 
some equipment is dedicated, like boxes are 
dedicated to boxes, Capris are dedicated to 
Capris, a more meaningful number is given. And 
on a reasonable basis I would say our capacity is 
higher than this but I would have a hard time 
giving a number. 
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Q. Now, if you see underneath this 

there is a section that begins, "As presently 
planned, six VISA makers are expected to operate 
in the range of 5-6,000 cpm.” 

And it goes on to talk about how 
that's a significantly higher speed than the 
prototype Garant IV and then Hauni believes that 
they can convert a Protos to VISA and have it 
operating at the speeds referred to by June 
1986. Do you see all that? 

A. Yes. 

Q. And under that assumption, is it 

your understanding that the six VISA makers 
referred to here would be six of the Protos 
makers operating at 5 to 6,000 cigarettes per 
minute ? 

A. That's what I would read from this. 

If it's helpful, I might add something, that this 
proposal was not approved. We didn't follow this 
plan I mean, if you're aware of that. 

Q. Yes. I think we're going to get to 

that and I'm going to have a few questions about 
that . 

A. Okay. 
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Q. Further down the next paragraph 

talks about VISA equipment for one share and 
there's a reference there to 6 billion per year. 
Do you see that? 

A. Yes . 

Q. Does that mean that this proposal 

forecasted that the six Protos makers would give 
a combined capacity of 6 billion or am I mixing 
two different things here? 

A. I think that's right. But I believe 

the volumes would have been paced by the 
packaging machinery, so like you've asked me 
before, you have to ask at what limits. And I 
would think at this stage that the packaging 
equipment is what is limiting the throughput 
because six Hauni makers would produce more than 
that . 

Q. Now, in this proposal, in the last 

paragraph on this page 259, it was proposed to 
construct a separate fabrication annex on the 
Macon site. Do you see that, the very last line 
on the page? 

A. Yes . 

Q. And that was not in fact done; 
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correct? 

A. That's right. 

Q. The reason for that proposed 

separate fabrication annex was because at this 
time in 1985 the Macon plant did not have 
physical floor space to accommodate these six 
proposed Protos makers; is that correct? 

A. It was a combination of getting so 

tight and/or as you say running out of space by 
the time we would get to all the slow speed 
equipment that said we needed more fabrication 
space, yes. 


Q. And in fact, in the paragraph, the 

second to last on this page, the words 
"Consequently for each one share of VISA, Macon 
would lose 10 to 15 billion per year of net tota 
capacity," do you see that? 

A. Yes . 

Q. So at this time, the forecast was 

unless a separate annex was built, there would 
have to be a tradeoff between removing capacity 
from other areas in order to accommodate the 
Capri equipment; is that fair? 

A. I think that the statement here is 
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2 

put 

into 

equivalent space requirement requi 

red 

3 

for 

VISA 

with the technology 

at that point 

versus 

4' 

the 

high 

speed equipment for 

the balance. 

So 

5 

yes , 

it 

takes 10 to 15 times 

as much space 

a t 

6 

this 

point in time based on 

the technology 

that 


7 had been developed at this point when this 

8 planning report was written. 

9 Q. Now, does this deal with the 

10 physical size of the VISA equipment or the fact 

11 that it operates at slower speeds on the other 

12 equipment? 

13 A. I think a combination of those. 

14 That is how much production you get per square 

15 foot of fabrication floor space. 

16 Q. And that amount is less for VISA in 

17 this time frame than it was for ordinary or other 

18 cigarettes that B&W made? 

19 A. That's right. And in this paragraph 

20 we've been referring to at this point, we were 

21 talking about plastic packaging so a huge amount 

22 of the space requirements was to handle these 

23 plastic packs which were premanufactured, already 

24 assembled. So you have a huge amount of air that 

25 you have sitting every place, in storage, in 
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fabrication, et cetera. 

So yes, and the speed assumptions 
for the plastic packing, I don't know what they 
were but they were obviously low. 

Q. Now if you would turn to the page 

with the production number 268, you'll see it as 
a map. The legend on this map says that it's the 
Macon branch site plan. And if we could just 
walk through it starting with the tobacco 
warehouses on the bottom right side of the page? 

A. Right. 

Q. Those are the tobacco warehouses 

that you were discussing earlier? 

A. Yes. 

Q. And going up on the page and to the 

left, there are two areas, primary department A 
and primary department B; is that correct? 

A. Yes . 

Q. And is that where the blending and 

processing of the tobacco takes place? 

left of that is 
fabrication 

170322732 


A. 

That 

's correct. 

Q. 

And 

then to the 


fabrication department A and 
department B? 
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A. Yes. 

Q. And then to the left of that, does 

that say shops, supply shipping? 

A. Yes. 

Q. And this was the layout of the Macon 

branch in 1985? 

A. I think generally yes. 

Q. Is that true today that this is the 

same layout? 

A. No. 

Q. What has changed at the Macon branch 

as far as the layout of the primary and 
fabrication areas? 

A. In broad strokes, we have invested 

money in primary to increase our capacity. 
Although earlier I didn't claim any increase, we 
have in fact invested capital money in our 
primary to increase its capacity. 

We have converted the area that you 
see as shops and some other area that was 
associated with shops for rolling stock to 
fabrication space, so that is now fabrication 
space. 

We have construction going on today 
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2 on the northeast corner which would be the corner 

3 where primary A is to support additional 
4- expansions in the primary area. 

5 We have an office building that 

6 would be off of the northwest corner that houses 

7 our engineering and purchasing and related 

8 functions. And also provides space for the shops 

9 that were relocated from the main fabrication 


10 building. 

11 I think those were the main 

12 features. 

13 Q. All right. Is the new fabrication 

14 space fabrication area C? 

15 A. Yes. 

16 Q. Of the three areas, is the Capri 

17 equipment located in one of the three 

18 exclusively? 

19 A. No, it's in A and C. 

20 Q. Where is the module with the two HLP 

21 packers located? 

22 A. It's in C. 

23 Q. And how many other Capri modules are 

24 in C? 

25 A. That's it. I believe the other high 
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speeds are in A. 

Q. So the other four modules are in A? 

A. Yes . 

MR. GOULD: Counsel, at the 

beginning of the deposition, I had indicated that 
it was not initially our intension to designate 
Mr. Kohnhorst for topic 3 on Schedule A of the 
30(b)(6) notice of deposition. However, upon 
reflection, Mr. Kohnhorst has been testifying to 
all these areas about storage of the materials, 
components, and I didn't object to that. 

So in order to just get through the 
discovery and finish it, we would designate 
Mr. Kohnhorst and his testimony as given here 
today as responsive to that topic. If you want 
to ask any more questions on the topic, I will 
not object. 

MR. HINTZ: All right. 

I'll ask the reporter to mark as 
Exhibit 686 a two-page document, BWM1-247 to 
248. The document bears the heading, Response to 
BAT Questions Regarding VISA Capital Proposal. 

(Defendant's Deposition Exhibit-No. 
686 was marked for identification. Exhibit 
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retained by counsel.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, have you ever seen 

this document Exhibit 686 before? 

A. I don't remember it but I believe I 

did see it . 

Q. And this document relates to BAT 

questions, that's BAT Industries? 

A. Yes, I think that would be right. 

They would be approving the capital expenditure 
at the level that we saw from the previous 
document. 

Q. Is there a set level that needs to 

be approved as far as capital expenditures? 

A. There is. 

Q. What is that level? 

A. I believe it's $10 million but I'm 

not certain. It's a point of record but I'm not 
certain. 

Q. The second page of this document is 

dated January 30, 1986 just for reference 

purposes. On the first page, you'll see a 
discussion of reserve capacity of 15 percent in 
the second paragraph, do you see that? Second 
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paragraph starts off, "The reserve capacity of 15 
percent or approximately 10 billion"? 

A. Yes. 

Q. Does B&W still maintain a 15 percent 

reserve capacity? 

A. It depends on how you view it. Our 

general direction is to have capacity surpluses 
identified by style of products and that's 
capacity on a straight time basis, so in general 
we're looking to 10 to 15 percent surplus on a 
straight time basis with the 20 to 30 percent 
surplus over and above that. That is an overtime 
requirement, but that's not to say that we always 
have that capacity on every style. 

Q. But as far as Capri excess capacity, 

I believe you testified that with overtime, you 
do have the 20 to 30 percent excess? I just 
don't want to ask something I've asked before. 

But are those percentages true for Capri at this 
t ime ? 

MR. GOULD: Which percentages, 

counsel? 

Q. Let's start with the 10 to 15 

percent excess straight time? 
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A. At the present time, I believe we 

have more than the 10 to 15 percent of excess 
capacity on the floor. When you consider 
equipment that we have in storages, we have 
significantly above that reserve capacity. 

Q. What do you mean by equipment in 

s torage ? 

A. We have change parts for HLPs and 

Protos to allow us to go from the 5.5 billion, 
which is our current estimate of our installed 
capacity, to 8.3 billion with the equipment that 
we have. 

Q. And these capacity figures you're 

getting from this document that your counsel gave 
to me before lunch; correct? 

A. That's what I'm looking at, yes. 

MR. HINTZ: Let me just mark one 

of the versions that we received even though it 
doesn't have production numbers and we can agree 
to substitute them later. 

MR. GOULD: Yes. 

MR. HINTZ: Just so we can refer 

to it, mark this as Exhibit 687. 

(Defendant's Deposition Exhibit-No. 
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687 was marked for identification. Exhibit 
retained by counsel.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, Exhibit 687 is a 

document that you talked about earlier and 
referred to as far as capacity; correct? 

A. Yes. 

Q. And the information that you were 

just talking about for change parts, that's shown 
under the heading Additional Reserve Capacity? 

A. That's correct. 

Q. Now, these change parts are parts 

that .could be put into HLPs or Protos machines 
that are currently making products other than 
Capri? 

A. The Protos, yes. The HLPs, it would 

be a combination of things. Some of those HLPs 
might in fact have those change parts currently 
installed. Some of these machines were in fact 
in production and were subsequently 
decommissioned as we brought in the high speed 
Protos and X- 2s. 

Q. And where are those decommissioned 

machines located? 
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A. I believe they are in what we call 

LIMS, which is a storage facility in Louisville. 

Q. How many machines are stored there? 

A. I’m not sure I know the disposition 

of all of those, but what we have available is 
ten sets of HLP change parts and three sets of 
Protos like I have here. I don’t have in front 
of me the number of HLPs. And talking to the 
engineers, those HLPs are either readily 
available and/or we have some in storage so the 
combination of what that is, I’m not certain. 

Q. In order to utilize the reserve 

capacity, B&W would have to switch production of 
a current Protos maker by using the change parts 
to make it able to produce Capri cigarettes? 

A. In the near term until you could 

replace the machine, yes. 

Q. Are there Protos makers in Macon 

that make products other than Capri that are 
attached to HLP packers? 

A. I can think of one. There may be 

others but I can only think of one. 

Q. And the other Protos machines have 

different kinds of packers, these are the Protos 
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that make cigarettes other than Capri? 

A. Most of the Protos have X-ls or 

X-2s, soft cup or hard box packers behind them. 

I can think of one that has an HLP and as I said 
there may be additional ones, but that is the 
only one that comes to mind right now. 

Q. And as far as additional reserve 

capacity, B&W does not have change parts for the 
X -1 or X - 2 for the Capri product? 

A. I think that's correct. 

Q. So as far as you're aware, there is 

only one Protos maker at Macon that could 
actually be converted to Capri production, the 
one with the HLP? 

A. Oh, no, I'm sorry. That's -- the 

packer that it's linked to is really irrelevant. 
Any maker, any Protos maker in Macon could be 
converted with these sets of change parts. That 
production would have to be made up somehow which 
would be in an overtime situation, which is very 
simple when you take one machine out of 
production on a style that's very large, like 
soft cup. We have so many soft cup machines that 
if you decommission one and you have a small 
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amount of overtime it will take that shortfall, 
will make up that shortfall. 

Q. The result of that overtime is added 

expense to B&W; correct? 

A. Yes, it is. 

Q. In terms of wages? 

A. Yes. It's more expensive to make on 

overtime. 

Q. Does overtime production generally 

result in increased absenteeism among the 
workers ? 

A. Our experience in Macon is very good 

in that we've been running fairly high levels of 
overtime for a good number of years. And our 
absenteeism and our morale are very good. 

That's not to say that we run every 
available Saturday and Sunday because I think 
that would be unachievable, and which is why we 
would never say we had 40 percent surplus because 
we can't run every Sunday and all the holidays. 
But up to that point, it's not been a big 
negative factor in the Macon labor relations. 

Q. Is the Macon plant unionized? 

A. Yes, it is. 
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Q. In the agreement with the union, is 

there a provision for the amount of overtime that 
can be required from the employees? 

A. There are specific provisions 

regarding overtime and I'm not that familiar -- 
we can require overtime, it's not voluntary. The 
overtime is filled on a seniority basis. We have 
the ability to force people into jobs if there 
aren't volunteers. 

Q. Is there physical space at the Macon 

facility to set up the machines that are in the 
LIMS storage in Louisville? 

A. There's space to set up some of the 

machines. At some point it would require 
decommissioned machinery. The three Protos that 
are referred to here would at any rate have to 
come from machinery that's already on the floor. 

I haven't gone through or seen the layout so I 
can't speak to how -- what the manufacturing plan 
would look like in total to put this much spare 
capacity on the floor. 

Q. Have plans been drawn up to use this 

additional capacity for Capri production? 

A. No. If we saw a need to increase 
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the capacity well beyond what we currently have 
on the floor, our aim would be to order high 
speed equipment and not reuse the HLPs. The HLPs 
are there as a quick reaction reserve. 

Long-term, we would not want to run HLPs. 

Q. How long have those HLPs been held 

in reserve? 

A. We started installing the X-2s in 

July of 1988. We would have started taking HLPs 
out of service at or before that time because we 
did not require that incremental capacity from 
the X- 2s, so they were basically upgrading our 
productivity on making Capri. 

Q. Did each X-2 replace two HLPs? 

A. I think in general terms that's 

close . 

Q. So the HLPs, at least some HLPs have 

been held in storage sometime prior to July 1988 
when the X-2s first started being installed? 

A. Yes. And as this schedule shows, at 

least -- not at least, two of the HLPs that were 
ordered were not installed because when they were 
received the additional capacity was not 
required. So what's indicated here is modules 9 
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and 10 were not installed because the capacity 
was not required. 

Q. And you're looking at the second 

page of Exhibit 687? 

A. Ye s, I am. 

Q. Modules 11 through 14 are indicated 

as not received, relocated to BAT; correct? 

A. Yes . 

Q. And which BAT is that, is that 

Industries? 

A. It's BATCO. 

Q. BATCO? 

A. Yes. 

Q. And where were those relocated 

specifically? 

A. I'm not certain. Both BATCF which 

is the German company and I believe the Belgian 
company very early on started production of the 
Capri. So my assumption is that's where some or 
all the machines went but I'm not certain of 
their disposition in the group. 

Q. Now, the first item, the TM module, 

that's the test market? 

A. Yes. 
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2 Q. Is that module in storage? 

3 A. I'm not certain that I can identify 

4 which modules are in -- I can't identify which 

5 modules are in storage and which ones have been 


6 

disposed 

o f . 



7 

Q. 

If you would look 

back 

to Exhibit 

8 

686, the 

response to BAT questions? 


9 

A. 

Yes . 



10 

Q. 

You see there's a 

second block with 

11 

a little 

hyphen in front of it 

that 

starts, 

12 

"Annual 

sales " ? 



13 

A. 

Yes . 



14 

Q. 

And the middle of 

that 

paragraph 


15 reads: "Macon is already operating 24 hours per 

16 day and does not have a pool of trained employees 

17 to recall. We can shift production only by 

18 working Saturday or by having extra equipment to 

19 be manned on overtime. Our experience with 

20 Saturday work has been that too much reliance on 

21 this approach will simply increase absenteeism 

22 and provide diminishing returns." 


23 


Do you see that? 

2 4 

A. 

Yes . 

[ 25 

Q. 

Was that statement accurate in about 
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January 1986? I'm sorry, were those statements 
accurate? 

A. I think that was a -- I think that 

was a general condition that B&W had experienced 
at its other plants, Louisville and Petersburg. 

I don't know how much Macon's experience went 
into this comment. 

I think the fact is it has not been 
a major issue but it is one that we find is 
undesirable, which is running too much overtime 
is still undesirable. But I would say that the 
labor climate is still much better in Macon than 
it was in this particular author's view which 
would have included Louisville and Petersburg's 
experience as well. 

Q. At this time, January 1986, B&W was 

still operating a Louisville manufacturing 
facility? 

A. No, no. My comment was because this 

executive that wrote this had a great deal of 
experience based on all three sites. 

Q. Who is this person with initials 

AMS ? 

A. That's Alan Stone who is a retired 
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B&W planning executive. 

MR. HINTZ: I'll ask the reporter 

to mark as Exhibit 688 a four-page document 
bearing production numbers BWT46-01 through 04. 
The cover page is from R. M. McMakin to M. A. 
Loyd, dated February 27, 1986. 

(Defendant's Deposition Exhibit-No. 
688 was marked for identification. Exhibit 
retained by counsel.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, this Exhibit 688 is 

the cover memo with an attached BATUS executive 
committee meeting report. Do you see that? 

A. Yes. 

Q. Or minutes. And this document makes 

reference to proposal 18-6-01, one-third share 
VISA manufacturing capacity, do you see that? 

A. Yes. 

Q. And the previous proposal we looked 

at in Exhibit 685 was 18-5-23 with a one share. 

Do you recall that? 

A. Yes . 

Q. And just to kind of close through, 

the Capri capacity document that you've referred 

NOON & PRATT 3.70322748 


ttp://legacy.library.ucsf.e0»ttid)tozb|Q^a£>Oi/|BK#.industrydocuments. ucsf.edu/docs/xphl0001 



CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 



1 

2 
3 
4' 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


12 8 

CONFIDENTIAL - EARL KOHNHORST 
to, Exhibit 687, has those proposals identified 
under the heading Proposal; correct? 

A. Yes. 

Q. 18-5-23 is the first one we looked 

at and 18-6-01 is referred to in Exhibit 688? 

A. The 18-6-01 I think is accurate 

comparing across. 18-5-23, while the number is 
the same, I think they're different because 
you'll recall that document was a very large 
capital proposal and apparently since that number 
was not used, not approved, the number was reused 
in a subsequent proposal. 

Q. I think you're right. I see some 

notes that I have here. 

In any event, the exhibit in front 
of you now, Exhibit 688, on the second page, last 
paragraph on the page reads: "B&W has revised 

its original $34 million VISA proposal to include 
a regional as opposed to a national launch." 

Do you see that? 

A. Yes . 

Q. That indicates or confirms what we 

had discussed earlier, that the $34 million 
proposal we looked at was not actually 
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implemented; correct? 

A. Correct . 

Q. This document. Exhibit 688, goes on 

to recite that the VISA project currently "will 
require $8.1 million for equipment and 
modifications necessary to produce one-third 
share point," and it goes on to talk about that 
it's for the test market and regional launch; 
correct ? 

A. Yes. 

MR. GOULD: Counsel, I just object 

to form. You haven't yet established a 
foundation that this witness ever saw this or 
participated in any way with it. If you just 
want to read the words on a document, we don't 
need a deposition for that. 

MR. HINTZ: Well, considering it's 

a 30(b) (6) deposition, he doesn't need to have 
seen it . 

MR. GOULD: To talk about actual 

manufacturing capacity, but now you're 
interpreting a document that we don't even know 
if he ever saw. That's different, counsel. 

MR. HINTZ: I don't think I 
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interpreted anything but we'll see what the 
record shows. 

I'll ask the reporter to mark as 
Exhibit 689 a multipage document bearing 
production numbers BWM7-024 to 029. It's a cover 
letter on the subject proposal 18-5-23 dated 
February 25, 1986. 

(Defendant's Deposition Exhibit-No. 
689 was marked for identification. Exhibit 
retained by counsel.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, this exhibit refers 

to proposal 18-5-23 which is the same number at 
least as Exhibit 685; correct? 

A. I'm sorry. I lost it. 

Q. The proposal in Exhibit 685 that we 

looked at earlier is 18-5-23, the $34 million 
proposal, and the proposal that you're currently 
looking at. Exhibit 689, has the same proposal 
number. And I just want to confirm that I 
believe you testified the number may have been 
the same but the actual proposal covered a 
different matter? 

A. I think that's right. Yes. 
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Q. In Exhibit 689, the cover page 

recites in the second paragraph: "The project 

has been fully approved." And in the first 
paragraph lists the estimated cost at $1,474,000 
and describes or at least gives the title of the 
project as having to do with test market 
machinery and a Protos machine; correct? 

A. Yes. 

Q. If you'll turn to the -- actually if 

you'll stay on the first page, there's a 
handwritten note that reads: "Please note -- 

this proposal funds the second," and second is 
underlined, "set of VISA machines -- the ones for 
Macon," exclamation point. 

Do you see that? 

A. Yes. 

Q. What is is your understanding of 

what that refers to as far as the second set? 

A. I'm not certain. I believe the 

first module which it seems from the record 
previously showed that the original Macon machine 
was a Garant IV and this document indicates a 
Protos, so that may be what this reference is to 
but I don't know for certain. I didn't write it 
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2 

and I don' 

t recall ever seeing 

the notations. 

3 

Q- 

Was there a first 

set of machinery 

4' 

Chat was made in Louisville? 

Is the reference, 

5 

the second 

set is the one for 

Macon, 


6 

differentiating from that? 



7 

A. 

That's what I'm interpreting 

but I ' m 

8 

interpreting, not recalling. 



9 

Q. 

If you'11 turn to 

the third page of 

10 

Exhibit 689, there's a listing 

of the test 

market 

11 

machinery 

and there are four items listed 

there . 

12 

Do you see 

that ? 



13 

A. 

Yes . 



14 

Q. 

Is it your understanding that 

those 

15 

four items 

compose the test market module 

that' s 

16 

referred to in the second page 

of Exhibit 

687 , 

17 

the capacity document? 



18 

A. 

I think so, yes . 



19 

Q- 

Given that level 

of detail shown in 

20 

the proposal. Exhibit 689, do 

you know where that 

2 1 

equipment 

is located currently 

, the test market 

22 

module ? 




23 

A. 

No . 



24 

Q - 

Can we at least determine whether 

2 5 

that equipment is still on the 

p rodu c tion 

floor 
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2 in the fabrication area of Macon? Do you know if 

3 it's currently in a fabrication area? 

4 ’ A. I don't believe it's any of the 

5 machines that are on the floor. 

6 MR. GOULD: Counsel, I notice that 

7 this document I believe was already marked as 

8 DX 376 during the individual deposition of 

9 Mr. Kohnhorst and this material was all covered 

10 already. I don't know what need there is to 

11 duplicate all this same ground with the same 

12 document. 

13 MR. HINTZ: Well, I think we just 

14 saw what the purpose was. I was trying to see if 

15 the test market module referred to in DX 687 

16 composed this equipment, because I thought 

17 Mr. Kohnhorst wasn't really sure what test market 

18 module referred to and I'm trying to tie it all 

19 together. And I really don't have any more 

20 questions on this exhibit anyway. 

21 I'll ask the reporter to mark as 

22 Exhibit 690 a single page bearing production 

23 numbers BWM36-001, entitled Capri Technology 

24 Evolution. 

25 (Defendant's Deposition Exhibit-No. 
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2 690 was marked for identification. Exhibit 

3 retained by counsel.) 

4' BY MR. HINTZ: 

5 Q. Mr. Kohnhorst, have you ever seen 

6 Exhibit 690 before? 


7 

A . 

Yes . 


8 

Q. 

When did you last see Exhibit 

690? 

9 

A . 

I looked at it a couple weeks 

ago in 

10 

preparation 

for the deposition. 


11 

Q. 

What is your understanding of 

the 

12 

purpose of Exhibit 690? 

' -- 

13 

A. 

It basically just shows the 


14 

evolution of 

the fabrication technology and the 

15 

various unit 

processes of what changed in 

making, 

16 

what changed 

in packing, cutting, et cetera. 

17 

Q. 

And the first year shown is 1986 and 

18 

looking from 

left to right, that would be 

the 

19 

module that 

existed then; is that correct? 


20 

A. 

Yes. That's how it was put 



21 together. 

22 Q. And there's an item there linkage 

23 that we haven't really talked about before? 

24 A. 

25 Q . 


Right. 

What is linkage? 
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A. We have actually talked about it. 

Q. Okay. 

A. That's the mass flow that carries 

cigarettes from the maker to the packer and I 
referred previously to a spiral reservoir -- I 
couldn't remember the name and that's it, the 
S 9 0. And the HCF is a tray filler. And the 
manual speaks for itself. 

Q. And this document traces the 

evolution up until 1990. Are there any changes 
to the evolution of the technology after 1990 for 
these items shown here? 

A. The robotic pilot has been 

expanded. It's basically now in operation on the 
high speed units. 

Q. On all four of the high speed 

Protos ? 

A. Maybe three. I think that's about 

all . 


MR. HINTZ: Mr. Gould, I should 

have mentioned previously but this proposal 
that's been referred to in Exhibit 688 and also 
in 687, 18-6-01, we have looked for that proposal 

and we do not believe it's been produced. 
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We would appreciate if you would 
tell us whether it has been produced and give us 
the production number, or if it's not been 
produced, please produce it. 

MR. GOULD: Your request is noted. 

** INFORMATION REQUESTED TO-BE SUPPLIED: 


MR. GOULD: While we're noting a 

request, do you have any response to our 
outstanding requests for PM to produce its patent 
licenses? We produced ours, Mr. Kohnhorst has 
testified in his 30(b) (6) -- 

MR. HINTZ: No, sir. I'm sorry, I 

do not have a response for you on that request. 

I believe Mr. Nix is handling that. 


MR . 

GOULD: 

All right. 

MR . 

HINTZ: 

I'll ask t 


reporter to mark, as Exhibit 691 a multipage 
document bearing production numbers BWM27-001 
through 009. On its face, it's proposal number 
18-6-27. 

(Defendant's Deposition Exhibit-No. 
691 was marked for identification. Exhibit 
retained by counsel.) 
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BY MR. HINTZ: 

Q. Mr. Kohnhorst, Exhibit 691 is a 

proposal for a second one-third share of Capri 
manufacturing capacity, proposal number 18-6-27? 

A. Yes. 

Q. And you received and forwarded this 

proposal according to the last entry on the first 
page on December 5th, 1986? 

A. Right. 

Q. And you've obviously then seen this 

proposal Exhibit 691 before? 

A. Yes. 

Q. If you look on the second page of 

the exhibit, production number 002, I don't want 

to speed things up and lose clarity but if you 
would just refer to that paragraph and read it to 
yourself. 

A. Okay. 

Q. Is it correct that this project 

dealt with conversion of two Protos makers rather 
than purchase of new Protos makers? 

A. Yes. 

Q. The chart that you have on capacity, 

Exhibit 687, for proposal 18-6-27 which is what 
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http://legacy.library.ucsf.e0»ttid)tozb|Q^a£>Oi/pclf.industrydocuments. ucsf.edu/docs/xphl0001 







CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 

23 

24 

25 


13 8 

CONFIDENTIAL - EARL KOHNHORS T 
we're looking at in Exhibit 691 shows four HLPs. 
Would two of those HLPs have gone for one of 
those Protos makers and the other two gone for 
the other Protos maker? 

A. I think that would be right. 

Q. If you'll turn to the page with 

production number 007 in Exhibit 691, it's a 
discussion of alternatives. Do you see that? 

A. Yes . 

Q. And under the first one, letter A, 

Do Nothing, reads: "The implementation time to 

provide a second one-third market share of 
capacity is 12-15 months depending upon whether 
or not existing equipment is utilized." 

Do you see that? 

A. Yes. 

Q. And that's the lead time between 

what it would take whether B&W purchased new 
machines or converted existing machines, 12 to 15 
months ? 

MR. GOULD: Objection. Lack of 

time frame. 

MR. HINTZ: As of the time of 

Exhibit 691. 
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MR. GOULD: Which is December of 

1986, so it's clear on the record. 

THE WITNESS: The way I interpret 

this now is it would take longer to buy new 
machines than convert -- set up to the Capri 
specifications than it would to convert an 
existing machine while ordering change parts. 
That's the way I interpret this. 

BY MR. HINTZ: 

Q. Okay. And that's spelled out in a 

little bit more detail in subpart B dealing with 
new equipment. The first sentence talks about 
nine months after the midsummer 1987 test market 
readout versus subpart C, use of existing 
equipment which talks about six months after that 
time period; correct? 

A. Yes. 

Q. So at this time, about December 

1986, the lead time for buying new equipment and 
getting it operational was longer than the lead 
time for converting existing equipment? 


A . 

Yes . 



Q. 

Is that 

still 

true today? 

A. 

Yes . I 

would 

think that's almost 
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always true because it just requires the vendor 
to supply less parts, but the time frames 
themselves will change. Today the lead times on 
equipment are much less than this, is my belief, 
so it depends on how many orders they have in 
their cue . 

Q. Now, when you say the current lead 

times would be less, are you talking about 
current as of today 1992, or current the last 
time B&W placed an order for new equipment? 

A. My frame of reference when I said 

that was as of now. I'm not familiar enough to 
know how the lead times have flowed over that 
t ime . 

MR. HINTZ: Do you want to take a 

quick break? 

MR. GOULD: Sure. 

(Recess taken.) 

MR. HINTZ: I'll ask the reporter 

to mark as Defendant's Exhibit 692 a document 
bearing production numbers BWM35-1 to 9. The 
cover page is dated June 9, 1987 and the subject 

is Approved Proposal 18-7-11. 

(Defendant's Deposition Exhibit-No. 
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2 692 was marked for identification. Exhibit 

3 retained by counsel.) 

4 BY MR. HINTZ: 

5 Q. Mr. Kohnhorst, are you familiar with 

6 Exhibit 692? 

7 A. I've seen it, yes. I was not at 

8 Brown & Williamson I believe at the time this was 

9 developed and authorized. 

10 Q. That would have been the time that 

11 you were at BATUS? 

12 A. Yes, I believe that's right. 

13 Q. This proposal is 18-7-11 which is 

14 the last proposal listed on the second page of 

15 Exhibit 687; right? 

16 A. Yes, that's correct. 

17 Q. This proposal relates to an 

18 expansion of Capri .85 market share? 

19 A. Right. 

20 Q. And if you'll turn to the page with 

21 production number 4, under Detailed Project 

22 Description? 

23 A. Yes. 

24 Q. There's a listing of the equipment 

25 purchases that would be made plus the fact that 
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2 two existing Protos makers with Capri change 

3 parts will be used. Do you see all that? 

4 A. Yes. 

5 Q. Now, based upon the capacity 

6 document that you have, Exhibit 687, the proposed 

7 equipment was not all installed at Macon; 

8 correct? 

9 A. That's correct. It looks like in 

10 fact only one of the slow speed packers was 

11 installed and two were not installed, four were 

12 relocated as we talked about earlier. 

13 Q. All right, sir. 

14 A. And all the X-2s were installed. 

15 Q. Do you know what happened between 

16 June 1987 when this proposal was made and the 

17 time when that equipment was delivered and not 

18 installed or relocated? 

19 A. The proposal talks about 

20 accelerating the capability on Capri by having 

21 the initial step of going to slow speed because 

22 of the long lead deliveries on the high speed. 

23 So at the point that this proposal was developed, 

24 there was a very aggressive we don't want to be 

25 short on equipment, so we invested money in slow 
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speed equipment to be ready. 

It was not required over and above 
what was already installed and at some point it 
was recognized that we would not need all this 
equipment prior to receiving the X-2s. So the 
slow speed equipment wasn't installed because it 
would have had to have been turned around and 
decommis sioned. 

Q. So the forecast for the immediate 

need of the slow speed equipment was inaccurate? 

A. The manufacturing plans as separate 

from forecast were to provide capacity beyond any 
financial forecasts, which is not uncommon. So 
yes, to that extent the upside manufacturing 
plans were not realized. 

Q. And this additional .85 share 

expansion would have given a total capacity of 
1.5 share? 

A. That was the target, yes. 

Q. In the very first proposal that we 

looked at, one share was said to be six billion 
per year. Is it fair to say that a 1.5 share 
that was sought after is approximately nine 
billion per year? 
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2 A. I think the number we were -- we 

3 looked to see exactly what the number was as far 

4' as overall industry that these market shares were 

5 based on, and the best we could reconstruct was 

6 5.5 billion units of our market share. 

7 Q. Sorry. When you say the best you 

8 could reconstruct, what are you referring to? 

9 A. Well, what I'm referring to is that 

10 if you take our combined capacity that we 

11 provided here, the 4.8, the 1.8, the 1.8, that's 

12 an equivalent to 5.5 billion units per market 

13 share. 

14 And just to tie this in to document 

15 687, if you add those figures that I just gave 

16 you which is the 1.8, the 1.8 and the 4.8, 

17 although there's a rounding error here, that's 

18 where you come up with the 8.3 billion straight 

19 time equipment available, as opposed to the 

20 straight time 5.5 billion which was in fact what 

21 was installed in approximately September, 1989. 

22 Q. All right, I'm sorry. I'm not 

23 seeing where you're taking the numbers. 

24 A. If you take the 1.8, 1.8, the 4.8. 

25 Q. Yes . 
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A. I think you'll get actually 8.4, 

that's the same number although there's a 
rounding difference to the 8.3 that I showed on 
the first page, which is the straight time 
approximate capacity available in September of 
1989, but greater than what was actually on the 
floor which is the straight time capacity of 5.5 
billion. 

Q. While we're looking at Exhibit 687, 

did you prepare that document? 

A. Yes. 

Q. Did you prepare it by looking at the 

proposals that are referenced on the second page? 

A. No. I worked from notes that Tom 

Lewis had developed and he had looked at the 
proposals as well as our records to see 
approximately when equipment was installed and 
tried to make estimates from information when 
equipment had been taken off the floor, although 
it's not as clear, but that's where this came 
f rom . 

MR. HINTZ: Mr. Gould, I'd like to 

request all backup documents to the extent they 
have not been produced relating to Exhibit 687. 
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MR. GOULD: Well, I'll note your 

request but certainly you've already shown the 
witness the documents showing efficiencies; the 
documents showing theoretical speeds I think have 
been produced. You've shown him a lot of the 
capital appropriations showing the proposals for 
capital, showing the machinery identification, 
proposed timing, and theoretical capacities. 

I don't know if there are any beyond 
what we've already produced, but I'll note your 
request. 

** INFORMATION REQUESTED TO-BE SUPPLIED: 


MR. HINTZ: I'll ask the reporter 

to mark as Exhibit 693 a two-page document 
bearing production numbers BWT88-077 to 078. The 
first page reads in handwriting, Miscellaneous 
Projects 1987, among other things. 

I'd also like to mark as Exhibit 694 
a three-page document bearing production numbers 
BWT5 4 - 108 to 110, last page with the date 
8/27/87; first page headed Capri Manufacturing 
Capacity and Needs. 

(Defendant's Deposition Exhibit-No. 

NOON & PRATT 

170322767 


http://legacy.library.ucsf.e0u^Kbtozb|Q^a£>Oi/pclf.industrydocuments. ucsf.edu/docs/xphl0001 



CONFIDENTIAL MINNESOTA TOBACCO LITIGATION 


(B&W) PROTECTED BY MINNESOTA TOBACCO LITIGATION PROTECTIVE ORDER 



1 

2 
3 
4' 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 
23 
2 4 
25 


147 

CONFIDENTIAL - EARL KOHNHORST 

693 was marked for identification. Exhibit 
retained by counsel.) 

(Defendant's Deposition Exhibit-No. 

694 was marked for identification. Exhibit 
retained by counsel.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, if we could start 

with Exhibit 693 the handwritten document, have 
you ever seen that document before? 

A. I don't remember seeing it. 

Q. Do you recognize the initials on the 

first page as Gwen Willingham's? 

A. No. 

Q. If you look on the second page, let 

me just ask so I'm clear, have you seen that page 
before? 

A. I don't recall seeing it before. 

Q. There's a reference midway in the 

page that says: "11.1 billion units; is that 

correct?" And then there's a question mark 
written after it. Do you see that? 

A. Yes, I see that. 

Q. And this 11.1 billion units is based 

on a calculation at the top of this second page 
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under Estimated Ultra Slim Capacity; correct? 

MR. GOULD: Counsel, he's never 

seen this document before. Are you asking him to 
make a conclusion or are you making an argument? 

MR. HINTZ: I'm asking if that 

11.1 billion shown there in the calculation is 
shown there■underneath. 

MR. GOULD: I will just stipulate 

that I see in the calculation above, 11,092 M, 
and down below it says 11.1 billion, so I'll make 
whatever stipulation you want to make that that's 
what it reads. 

MR. HINTZ: That stipulation is 

useless to me. What's the point of taking the 
time to say that? 

MR. GOULD: I don't know what's 

the point of asking the witness questions about a 
document that he's never seen. You had Gwen 
Willingham here. You should have put this in 
front of her and asked her those questions. 

MR. HINTZ: But we didn't ask 

Ms. Willingham and I'm asking Mr. Kohnhorst 
whether he thinks the 11.1 billion is based on 
this calculation at the top of the page under 
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Estimated Ultra Slim Capacity. 

MR. GOULD: If you can draw any 

conclusion from looking at this document for the 
first time today, fine. You're not to speculate 
or guess, Mr. Kohnhorst. 

THE WITNESS: I don't understand 

the calculation looking at it. I'm trying to tie 
it in here. I see four Protos, four X-2s, which 
I would have thought would have a capacity of 4.8 
billion. I see 4.8 but it looks like the sum of 
a lot of other machines. I don't think I do 
understand the calculation. 

BY MR. HINTZ: 

Q. All right. I was trying to do the 

same as you, compare the second page of your 
Exhibit 687 with the very top, and what caught my 
eye was 7 Protos slash 14 HLPs. And your Exhibit 
687 shows the 14 HLPs in the original proposal. 
And there's one Protos with one HLP which would 
correspond to the test market module, and four 
Protos and four X-2s which corresponds to your 
four X- 2 s at the bottom of the page. 

And I'm not asking you to speculate 
but I'm trying to determine whether those two 
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things are equivalent. And if you don't know, 
you don't know. 

A. Yes, I'm not certain. 

Q. If you would look at the other 

Exhibit 694, please? 

A. Yes. 

Q. This document as I said earlier has 

at the top Capri Manufacturing Capacity and 
Needs. The first items reads: "Current 

projected 1987 capacity is 2,310.38 million 
sticks." 

So in other words 2.3 billion 
sticks; correct? 

A. That's what it says, yes. 

Q. "To reach this capacity has 

necessitated substantial overtime in Macon," do 
you see that? 

A. Yes. 

MR. GOULD: Objection to form. 

Lack of foundation that this witness has ever 
seen this document before. 

Q. According to your Exhibit 687, the 

second page, what was the capacity in 1987 for 
Capri production? 
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A. About 3.6 billion units by the end 

of the year. 

Q. And that would be the 21.8 figure 

that you have under approximate planning 
capacity? 

A. That's correct. 

Q. . The Exhibit 694, last page indicates 
Mr. Sharp's name. And the date again is August 
27, 1987. 

With that reference, have you ever 
seen Exhibit 694 before? 

A. I don't believe so. 

Q. So you don't know why Mr. Sharp 

reported capacity as 2.3 billion when your 
calculation showed 3.6 billion? 

MR. GOULD: Objection to the 

form. This is not a statement of actual but a 
projected, counsel. 

MR. HINTZ: And I take 

Mr. Kohnhorst's Exhibit 687 to be approximate 
projected, not actual as well. 

MR. GOULD: I don't see the word 

projected. I see the word approximate date 
actual. 
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MR. HINTZ: And approximate 

planned capacity; correct? 

MR. GOULD: Yes, I do. If you 

want to read the headings, sure. If your 

argument is to say that approximate means 
projected, that's a lawyer's argument. 

MR. HINTZ: Actually the argument 

is that planned means projected but we'll get 
into that later when it's proper. 

MR. GOULD: That's your 

statement. 

BY MR. HINTZ: 

Q. But the simple question is, Mr. 

Kohnhorst, you don't know why Mr. Sharp reports 


2.3 billion 

proj ected 19 87 

capacity in Exhibit 

694? 




A. 

No, 

I don't. 


Q • 

Mr . 

Kohnhorst, 

, let me show you 


what's been previously marked as Exhibit 633. If 
you turn please to the second page entitled Macon 
Branch Ultra Slim Analysis, do you see that? 

A. Yes. 

Q. Have you ever seen this page before? 

A. I don't believe so. 
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Q. You'll see indicated modules 

numbered 10, 12, 14 and 16. Do you see that? 

A. Yes. 

Q. Does that refresh your recollection 

of what the identity or identifying numbers of 
the Capri modules at Macon are? 

A. . No, I'm not familiar with the 
modules' designators, any of them. 

Q. All right, sir. Let me just ask for 

completeness, 218 and 220, are you familiar with 
those as being the modules for the Capri 120? 

A. No. 

Q. Do you see in this Exhibit 633 on 

the far right-hand side under the heading 
Maximum, 239 Days Annual? 

A. Yes. 

Q. And in your Exhibit 687, you used 

239 work days as your basis or as an assumption? 

A. Yes. 

Q. And this document Exhibit 633 shows 

a maximum capacity for Capri 100s at 4.6 billion; 
120s, 1.6 billion for a total of 6.2 billion, 

correct, for a total? 

A. You have to read that back. 
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Q. 4.6 billion for the 100s, 1.6 for 

the 120s, 6.2 if you do the math total? 

A. Yes . 

Q. And do you know why that figure is 

different than the figure you used in Exhibit 
687? 

A. Well, the 4.6 differs by two-tenths 

of a billion compared to mine. And I see the 
module 10 is right at the lower which accounts 
for that difference and I don't know why. The 
other matches up pretty well in that I've said 
.35 billion for HLP which is .7 versus the .8 
here . 

Q. All right. 

MR. HINTZ: I'll ask the reporter 

to mark as Exhibit 695 a multipage document 
bearing production numbers BWT363-0171 through 
0185 . 

(Defendant's Deposition Exhibit-No. 
695 was marked for identification. Exhibit 
retained by counsel.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, have you seen Exhibit 

695 before? 
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A. I don't recall it but I see I've 

obviously seen it because I've signed it. 

Q. Right. Your signature is on the 

page with production numbers 0175, that number is 
buried in the middle of the page. 

If you look at the page 0176, 
Detailed Pro.ject Description, do you see that? 

A. Yes . 

Q. Towards the bottom, there's a 

heading. Problems with Current Situation? 

A. Yes. 

Q. It reads: "Equipment now installed 

were approved for installation, will not support 
a national launch with an anticipated one-third 
share point of sales." 

Do you see that? 

A. Yes. 

Q. That's in reference to the 120s 

product only? 

A. Yes, that makes sense, yes. 

Q. Is that accurate as of June or July 

1989 ? 

A. I don't have any reason to think it 

wasn't accurate. 
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2 Q. Do you see down in the next 

3 paragraph on that same page, the fourth line 

4 there's a sentence that reads: "In addition to 

5 long equipment related lead times, existing 

6 fabrication space is not available for equipment 

7 installation. New fabrication space is now being 

8 prepared under the Fab C proposal and will be 

9 available for equipment installation in mid 

10 January 1990." 

11 Do you see that? 

12 A. Yes. 


13 

Q. 

Is that the 

Fab C that you discussed 

14 

earlier when 

we looked at 

the map of the Macon 

15 

site? 



16 

A. 

Yes, that's 

the space. 

17 

Q. 

Is that the 

space that contains the 

18 

120 millimeter Capri production equipment? 

19 

A . 

Yes, that's 

correct. 

20 

Q. 

If we could 

get off of the actual 


21 capacity numbers and talk again more about the 

22 manufacturing site. 

23 Who is responsible for planning 

24 production schedules at B&W currently? 

25 A. There's a large process that we're 
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developing so I could give you one name but I 
think it wouldn't be very representative. We 
have a production planning and sales meeting that 
is beginning to be developed in more detail on a 
monthly basis that looks at our production 
requirements based on future marketing trends or 
current sales trends or inventory positions and 
our inventory planning versus our capacity. 

So all that comes together in a 
meeting that is chaireeTlby the director of 
distribution, Ron Dawson. The actual scheduling 
of machinery takes place at Macon once the 
overall production requirements are established 
and that's done by a fellow named Billy Dayvault 
who works for Art Sponsler, who's responsible for 
all the secondary production. 

Q. How far in advance are the 

production schedules set? 

A. On the near term, we try to schedule 

three months worth of production, which takes 
into account the requirements for quarterly 
rotational caution notices. We take an ongoing 
12 month rolling view to keep our equipment 
capacities in line in terms of styles and mix and 
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overall capacity. And on a five year basis, once 
a year during the capital planning process. 

(Brief recess.) 

BY MR. HINTZ: 

Q. Mr. Kohnhorst, you were testifying 

about the different schedules for production. 

How are the. schedules modified from time to 
time? Is there a set limit when someone can make 
a change to the schedule? 

A. It's an evolving process. The way 

we're currently moving is that on a monthly 
basis, we review our sales data against our 
previous trends and upcoming marketing programs. 
And melding it all together, we change that 
production requirement schedule on a monthly 
basis and there's no preset limits. It's really 
to match what we think our sales are going to be. 

Q. And to the extent the production 

doesn't match sales, is there an inventory that's 
maintained? 

A. We have inventories that are 

established based on our distribution targets 
which we call base, so we try to maintain our 
inventories above base which gives us the 
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required service level that we've targeted to 
give to our customers. 

We have nonrecurring activities such 
as seasonal buy-ins that we have to plan for when 
we would buy inventory. We have seasonal trends 
in our international business and domestic both 
so we meld all that together and use inventory to 
try to balance and keep manufacturing running on 
a relatively even keel. 

Q. Let me show you what's been 

previously marked as Exhibit 650. Are you 
familiar with this type of report? 

A. No, I don't -- I don't see these as 

a routine. 

Q. These are reports^ that are dealt 

with by lower level people than yourself? 

A. They see these in Macon. They are 

obviously their feedback in terms of what they're 
producing on a particular module, and they 
obviously have plans that they generate each week 
that show what machines they plan to run and 
roughly what kind of production they plan to run 
so that they can get materials and everything 
lined up. So this is part of that equation. 
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Q. Do you know if the information under 

Total Production relates to total salable product 
less rejects? 

A. I don't know precisely but it would 

be my judgment that total production would be 
production in the shipping room, which means 
anything that's taken out for quality hold or 
rejected would be in these numbers. 

Q. Who in Macon would deal with the 

type of report such as Exhibit 650? 

A. I think Billy Dayvault who I 

mentioned earlier does the actual scheduling. He 
and/or his group that worked for him certainly 
would have to see this information. 

Q. It's difficult to see on the first 

page but the second and third show this date as 
being 9/29/91. Do you know for how long Macon 
has been receiving these Accuray data link weekly 
maker production reports? 

A. No. 

Q. When you prepared Exhibit 687, the 

Capri capacity document, did you refer to any 
production reports showing actual production? 

A. I didn't. Tom Lewis did look back 
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to get some averages of efficiencies. I did talk 
with the production people about what we're doing 
today in terms of efficiencies so that was the 
extent of my investigation. 

I might add because I know it's an 
issue here that I've seen different efficiencies 
of what were shown in terms of operating 
experience versus proposal. And I mean, I'm just 
reminded that during this period of time we were 
making all of our requirements, meaning we were 
able to make all the cigarettes that we had to 
sell. 

This is old equipment as you know 
and interim equipment so the fact that it was 
rated below its rated efficiency is not 
surprising because we were not putting efforts in 
to try to optimize the equipment and try and get 
the efficiencies up three or four percent because 
our long-term aim and was to try eliminate this 
equipment with high speed, high productivity 
equipment. 

Q. And that high speed, high 

productivity equipment is the X-2s? 

A . Yes, exactly. 
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Q. Let me show you what's been 

previously marked as Exhibit 647. This document 
bears a legend at the top. Product Manufacture 
Summary. Are you familiar with this type of 
document ? 

A. No, I don't see these. 

Q. So you didn't use this type of 

document in generating Exhibit 687? 

A. No. Tom Lewis as I said was the one 

who really looked back at our historic 
information to give me a good estimate of our 
machinery capability and an estimate of what our 
operating experience was for these different 
pieces of equipment. So no, I didn't personally 
look at these. 

Q. In Exhibit 687, you have towards the 

bottom the approximate equipment capacity 
available September 1989 and approximate 
equipment capacity installed September 1989. Why 
did you pick September 1989? 

A. This was about the time that Philip 

Morris introduced the competitive product so I 
looked at what our capacity was at that point. 
I've looked at it in fact over different periods 
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CONFIDENTIAL - EARL KOHNHORS T 
but this seemed like the salient point to me. 

Q. No one in particular told you to 

look at that time frame? 

A. I think when I was sitting down with 

Nick McGraw the first time it may have come up as 
a right benchmark to determine our manufacturing 
capacities. 

Q. You mentioned something earlier when 

we were talking about inventory and you said 
there was a base and you had a target to maintain 
for your customers. When you said customers, is 
that distributors? 

A. Yes. 

Q. That made me think back to Exhibit 

5.6 8, the Rothmans license agreement, and then in 
subpart 2.3, there's a discussion or a 
description of the net selling price. Do you see 
that, or net sales revenue? 

A. I see net sales revenue. 

Q. Is it your understanding that the 

sales that are discussed in this Exhibit 568 are 
sales to distributors? 

A. You know, I have a hard time really 

answering the question because you know in this 
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CONFIDENTIAL - EARL KOHNHORST 
document, as I said, so much of this I just 
viewed as boilerplate. There was really no 
agreement as I understand it for Rothmans in fact 
to sell in to our domestic market, that they were 
just going to ship in, do distribution, and get 
out. 

And this whole document was to hold 
harmless if they had some spill in to our 
domestic market, so what it meant is kind of 
irrelevant. And I really didn't go into any 
explanation of this paragraph. 

Q. One more kind of general topic, back 

to capacity and equipment. Is it fair to say 
that when there is either a new piece of 
equipment or a converted piece of equipment, 
there has to be a certain amount of time to 
qualify that equipment for production? 

A. We always program what we call a 

learning curve so when we commission equipment 
and -- when we commission new equipment which 
means it's making quality product, we plan I 
don't recall the precise period but I'll say 
three months give or take a little, that we 
program a learning curve which means we expect 
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the efficiencies to come in below average for 
that type of equipment for three months, building 
up to a steady state and acceptable level after 
that period. 

Q. Is that what's known as the run-in 

period? 

A. I'm not certain of the use of that 

term. I'd have to see what context it's in. 

Q. How about the term debug? Is there 

a debug period that you associate with new 
equipment for Capri? 

A. Yes, I think -- I mean, that's a 

common slang word for starting up a new piece of 
equipment and finding out the little -- I hate to 
use the same word to define it, but finding the 
little alterations and improvements that's needed 
to be made to make it run smoothly. 

Q. Now, the term that you did use was 

commission. Is that the official point at which 
a piece of equipment is making quality product? 

A. That's right. That's a specific 

point. That's the point where the responsibility 
moves from maintenance, which is the group 
responsible for installing equipment, debugging 
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CONFIDENTIAL - EARL KOHNHORST 
it if I can use that word, and making quality 
product. When it's commissioned it goes over to 
manufacturing and they start using that equipment 
to schedule production. 

Q. And obviously when the equipment is 

at some point if it's ever removed, it's 
decommissioned; is that right? 

A. That's it. 

Q. Mr. Kohnhorst, have you been told by 

anyone that you will be a witness at the trial if 
this case ever goes to trial? 

A. No. 

Q. Have you ever had that pleasure yet, 

being told that? 

A. No . 

MR. HINTZ: Mr. Gould, it's 3:00 

and as we agreed, we will stop the deposition so 
Mr. Kohnhorst can make his appointment. 

THE WITNESS: Appreciate it. 

MR. GOULD: Okay. I presume we 

are concluded and there's no further need to call 
Mr. Kohnhorst back on the 30(b)(6). You had 
indicated that one day was enough. 

We said we'd be willing to run 9:30 
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CONFIDENTIAL - EARL KOHNHORST 
to 5:00 if you wish. The witness had wanted to 
leave early if possible and we offered to start 
as early as you wish so you could get the entire 
day. 

It was your choice to go from 9:00 
to 3:00, so in our view the deposition is 
concluded of Mr. Kohnhorst as to the 30(b) (6) . 

If you feel you need more time with 
him, I think that should be raised with the 
magistrate along with all the other requests for 
the indeterminate number of additional damage 
witnesses that appear to be requested now by 
Philip Morris beyond the court ordered cutoff 
date for a conclusion of depositions of April 30. 

MR. HINTZ: And I'm not -- 

MR. GOULD: I have no questions of 

the witness at this time. 

MR. HINTZ: I'm not so sure that 

the schedule is as you have recited since Mr. Nix 
was responsible for scheduling depositions. 

And I would say that we have 
requested certain documents that I would hope 
would not require us to take up Mr. Kohnhorst's 
time, but we may be able to deal with them 
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CONFIDENTIAL - EARL KOHNHORST 
through Mr. Dayvault or Mr. Lewis or some other 
witness, but we will as you said take this up at 
some other time. 

MR. GOULD: Certainly you're aware 

of the court order which says that fact witness 
depositions shall have been concluded by April 
30, 1992. And we are not agreeing at this point 

that we're going to produce any additional 
witnesses . 

MR. HINTZ: I understand that and 

you don't need to practice your argument for the 
magistrate in front of us today. It's simply a 
matter of damages and discovery and there have 
been various things going on between the parties 
in terms of scheduling, and the dates are what 
the dates are and we're already past the order. 
And there's not going to be any reason for us to 
worry about that today when we can worry about it 
on June 1st. 


record) 


With that, I think we can go off the 


(TIME NOTED: 3:00 P.M.) 

oOo 
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2 

3 STATE OF NEW YORK ) 

4- S s : 

5 COUNTY OF NEW YORK ) 

6 

7 I, EARL KOHNHORST, the witness 

8 herein, having read the foregoing testimony of 

9 the pages of this deposition do hereby certify it 

10 to be a true and correct transcript, subject to 

11 the corrections, if any, shown on the attached 

12 page . 

13 oOo 

14 

15 

16 _ 

17 EARL KOHNHORST 

18 
19 
2 0 

21 Subscribed and sworn to before me 

22 this_day of_, 19 

2 3 _. 

24 

25 
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STATE OF NEW YORK ) Pg_of_Pgs 

s S : 

COUNTY OF NEW YORK ) 

I wish to make the following changes, for 
the following reasons: 

PAGE LINE 

_ _ CHANGE: _ 

REASON: _ 

CHANGE: 

REASON: 

_ CHANGE: 

REASON: _ 

CHANGE: 

REASON: 

__ CHANGE: _ 

REASON: _ 

CHANGE: 

REASON: 
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STATE OF NEW YORK ) 

S S : 

COUNTY OF NEW YORK ) 

I, JOYCE G. ABELES, a Shorthand 
Reporter and Notary Public within and for the 
State of New York, do hereby certify: 

That the witness whose deposition is 
hereinbefore set forth, was duly sworn and that 
the within transcript is a true record of the 
testimony given by such witness. 

I further certify that I am not 
related to any of the parties to this action by 
blood or marriage and that I am in no way 
interested in the outcome of this matter. 


IN WITNESS WHEREOF, I have hereunto 


set my hand this _day of _ • *99^^ 




_ 

JOY^E G. ABELES 


JtLLL _ 
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